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Jory to it. Yeb thereis an obligation due to ‘others from’ railtoad companies,
and that is to observe a.strict lookout, while running their traing, for stock:

and the;r agents, servants, and employes are presumed to. keep such lookout,

and it is 8 fair presumption that a watchful agent will see stock on the track;
and the jury will then determine,’ ffom all the circumstances adduced before
Yyou, whether the agents, servanbs. .or engineers used ordmary care to prevent
injury to the cattle,”

This instruction bears some resemblance to that given in the case of
Railway Co. v. Washington, supra.’ We condemned the-form of the in-
struction in that case, and it is much worse in this. - Asgiven in this
case, it-would be likely to confuse and mislead the jury. They might
very wellinfer, and - probably would infer, that the company owed the
same duty to owners of stock on the track that it owes to its passen-
gers:

We have stated the measure of the company’s duty in respect of cattle
on its track, and the rule is stated in the fifth request of the plaintiff in
error in thls case, and which we havé held it was error not to give. The
judgment is reversed, and the cause remanded, with directions to grant
8 new’ tnal

’

Guwr, C. & 8. F. R. Co. v. CHILDS.
(C"mmit Court of Appeals Eighth C'ircuit. February 8, 1802.)

In Error to the United States Court in the Indian Territory.

Action by Henry Childs against the Gulf, Cotorado & Santa Fe Railroad
Company to recover for the killing of a horse., Verdict and judgment for
plaintiff. Defendant brings error. Reversed,

E. D. Renna, J. W, Terry, and C. L. Jackson, for plaintiff in error.

Before: CALDWELL, Cu'cmt Judge, and SHiIrRAs and THAYER, District
Judges, ‘

CALDWELL, Circuit Judge. This action was commenced before a United
States commissioner in the Indian Territory by Childs against the railway
company to recover damages for a horse alleged to have been killed through
the negligence of the company. There was a trial in the commissioner's
court before a jury, and a verdiet and judgment against the company for
$100, from which judgment the company appealed to the United States court,
where the case was tried de novo" before a jury, and there was a verdict and
judgment in that court.in favor of the plaintiff for $87.50, and the company
sued out this writ of error. The following are the errors assigned:

“ First. The court erred in refusing to furnish counsel with a list of eight-
een qualified and competent jurors, as required by defendant's attorneys,
from which to make the peremptory challenges. Second. The conrt erred in
permitting plaintiff, Childs, as a witness in his own behalf, to testify that he
could see two or three hundred yards either way from where the horse in con-
troversy was found dead. Z%ird. The court erred in allowing the witness
Loftus to testify that hecould see two or three hundred yards either way from
where the horse in controversy was found dead. Fourth. The court erred in
allowing the witness Robinson to testify to- the value of the horse.  Fifth.
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The court erred in declining to instruct the jury to return a verdict in favor
of defendant, as was requested by defendant at the close of the testimony.
Sixth. Said court erred in refusing to charge the jury in writing, and before
the argument of counsel, as to the law in this case. Seventh. The court erred
in charging the jury as follows: *The engineer should be on the lookout for
stock when running his train, and should use due care and vigilance in keep-
ing such lookout.’” \

The first assignment is well taken, and for that error the case must be re-
versed. The second, third, and fourth assignments are frivolous. As the
case must go back for a new trial, we refrain from expressing any opinion on
the question of the sufficiency of the evidence to support the .verdl‘cl; of the
jury. It was not error for the court to retuse to put its charge.in chief to the
jury in writing. Railway Co. v. Campbell, 49 Fed. Rep. 354, (at the present
term.) The court did not err in giving Lhe instructions set out in the seventh
assignment. Ratlway Co. v. Washington, 49 Fed. Rep. 347, (at the present
term.) The judgment is reversed, and the cause remanded, with directions to
grant a new trial. . ‘

[ R S

Gurr, C. & S. F. R. Co. 0. MARTIN,
(Circuit Court of appeals, Elghth Ctreuit. February 8, 1892.)

In Error to the United States Court in the Indian Territory,
~ Action by T. A. Martin against the Gulf, Colorado & Santa Fe Railroad
Company to recover for the killing of stock. Verdict and judgment for plain-
tiff. Defendant brings error. Reversed.
E. D, Kenna, J. W. Terry, and C. L. Jackson, for plaintiff in error,
5 Before CatpweLL, Circuit Judge, and SHIRAS and THAYER, District
udges.

CALDWELL, Circuit Judge. This action was commenced before a United
States commissioner in the Indian Territory by Martin against the railway
company to recover damages for a sorrel mare alleged to bave been, killed
through the negligence of ‘the company. The plaintiff below recovered judg-
ment before the commissioner for $75, from which judgment the company ap-
pealed to the United States court, where the case was tried 'de novo before a
jury, and there was a verdict and judgment in that court in favor of the
plaintift for $75, and the company sued out this writ of error. Every error
assigned has been decided in the cases of this plaintiff in error against Wash-
ington, the same against Campbell, and the same against Eilidge, in which
the opinions were filed at this term. Reference is made to the opinions in
those cases. It is needless to go over the ground again. The only error in
this case was in refusing the defendant’s request for a panel of 18 jurors.
For this error the judgment is reversed, and the cause remanded, with direc-
tions to grant & new trial.



