354 FEDERAL REPORTER, vol. 49,

rajlroad company owes to the owner.of stock upon its track and right of way
is that the engineer in charge of the train shall use ordinary or reasonable
c:rel,{ after the stock is discovered by siuch engineer, to prevent injury to such
stock. .

We have seen that this is not a full and accurate expression of the law
on this subject. ' ’

The éighth prayer asked the court to charge the jury as follows:

“The court inatructs the jury that the stock of the plaintiff in this case,
mentioned in plaintiffi’s complaint, were in the Indian Territory in violation
of law, and the defendant is not liable to plaintiff for any of such cattle as
were Kkilled by defendant’s engingers and trains only because of gross negli-
gence on the part of the defendant’s servants in killing such stock,”

Whether the cattle were in the Indian Territory in violation of law was
a mixed question of law and fact; and, if its consideration was deemed
material to the case, its determination should have been left to the jury,
under proper instructions as to the law. But if the cattle were in the
territory in violation of law, that was no concern of the defendant, and
gives it no right to exercise any less care to prevent injury to them than
it was bound to exercige to prevent injury to cattle rightfully in the ter-
ritory. v _ ’

The judgment is reversed, and the cause remanded, with directions to
grant a new trial,

Guowr, C. & 8. F. R. Co. o. GAMPBEL;..

(Cirouit Court of Appeals, Righth Circuit. February 1, 1802.)

L -IXDIAN TERRITORY—IMPANELING JURY,

In a civil case in the Indian Territory defendant is entitled to have a panel of 18
competent jurors from which to make his peremptory challenges, as provided by
Mansf. Dig. Ark. § 4088, which is in force in the territory. Railway Co. v. Wash-
{ngton, 49 Fed. Rep. 847, followed.

8. Bame—INgTRUCTIONS—REDUCTION TO WRITING. )

In civil actions in the Indian Territory the court cannot be required to reduce its
general charge to writing, since Mansf.-Dig. Ark. § 5181, subd. 5, only requires that
requested instructions shall be reduced to writing.

In Error to the United States Court in the Indian Territory.

Action by W. R. Campbell against the Gulf, Colorado & Santa Fe
Railroad Company to recover damages for killing stock. Verdict and
judgment for plaintiff. Defendant brings error. Reversed.

E. D, Kenna, J. W. Terry, and C, L. Jackson, for plaintiff in error.

Before CaLbweLL, Circuit Judge, and Sairas and THAYER, District
Judges.

Carpwery, Circuit Judge. This was an action coﬁimenced before a
United States commissioner in the Indian Territory (those officers in
that territory being invested by act of congress with the jurisdiction com-



GULF, C. & §. F. B. CO. v. CAMPBELL. 355

monly exercised by justices of the peace) to recover damages for the al-
leged negligent killing of two sheep by the plaintiff'in error. The plain-
tiff below recovered judgment for $30 before the commissioner, The
railroad company appealed from the judgment of the commissioner to
the United States court, where the case was tried de novo before a jury,
and there was a verdict and judgment in that court in favor of the plain-
tiff for $30, and the company sued out this wr1t of error,

The followmcr errors are assigned:

“First. The court erred in refusing to furnish counsel with a list of eight-
een qualified and competent jurors, as requested by defendant’s attorneys,
from which to make peremptory challenges. Second. The court erred in over-
ruling defendant’s objection to the introduection of any evidence, because the
complaint failed to state a cause of action. Z'hird. The court erred in per-
mitting plaintiff, Campbell, as a witness in his own behalf, to testify that he
could see one-half mile each way from where the sheep in guestion were found
deid. Fourth. The court erred in declining to instruet the jury to render a
verdict in favor of the defendant in this case. Fifth. The court erred in re-
fusing to charge the jury in writing, Sésth. This court erred in charging
the jury as follows: ¢ The burden of proof is upon plaintiff, and he must have
proved all the facts by a fair preponderance of the evidence, and that he was the
owner of the sheep that were Kkilled by defendant railway company. Defend-
ant denies each and every allegation in plaintiff’s complaint contained. Plain-
tiff must dlso prove that the sheep were killed by the neglect of the defendant
company.’”

These assignments of error will be considered in their order.

First. The court should have granted the defendant’s request for a
panel of 18 competent jurors from which to make its peremptory chal-
lenges. Railway Co. v. Washington, 49 Fed. Rep. 847, (at the present
term.)

Second. The complaint filed with the commissioner was sufficient. - It
stated the cause of action with more detail and technical accuracy than
the act regulating pleadings in commissioners’ courts requires. Mansf.
Dig. § 4036.

Third. This court rightly overruled the objection to this evidence.
Railway Co. v. Washington, supra.

Fourth. As the case must go back for a new trial, we refrain from dis-
cussing the evidence, or expressmg any opmmn as to its sufficiency to
support the verdict of the jury.

Fifth. The provision of the Code in force in the territory relating to
the mode of charging juries reads as follows:

“When the evidence is concluded, either party may request instructions to
the jury on points of law, which shall be given or refused by the court, which
instructions shall be reduced to writing if either party require it.” Mansf,
Dig. § 5181, subd. 5.

‘This provision has relation to the instructions specially requested by
the parties. Such instructions must be in writing if either party re-
quires it. But the charge of the court, in chief, which it gives on its
own motion, is not, by this section, required to be reduced to writing.
There is such a requirement in the constitution of Arkansas, but that is
not in force in the Indian Territory. In thiscase neither party preferred
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any requests for instructions. The court charged in chief, and it was
not error for the court to decline to reduce that charge to writing.

Sizth. The exception to this instruction is that it does not state the
law. We think as much of the law as it assumes to state is stated cor-
rectty. If the defendant desired additional or specific instructions on
any point or issue in the case, it should have preferred its requests at
the time. For the first error assigned: the judgment is reversed, and the
cause remanded, with directions to grant a new trial,

Gurr, C. & S. F. R. Co. ». ELLIDGE.

ICireuit Court of Appeals, Bighth Circuit. February 1, 1892.)

1. RatLroADp CoMPANIES—KILLING STOOK.
. Inan action for killing stock in the Indian Territory it was error to refuse an in-
struction that the company owed the owner no duty except to use ordinary care to
avoid injuring the stock after the engineer discovered it upon the track, or after he
might have discovered it by the use of ordinary and reasonable care.

8, Samp—INsTRUCTIONS—DUTY TO FENOE.
As there is no statute requiring railroad companies to fence their tracks in the
Indian Perritory, the court, when requested, should give & charge to this effect, in
order to prevent misconception.

In Error to the United States Court in the Indian Territory.

- Action by W. I. Ellidge against the Gulf, Colorado & Santa Fe Rail-
road Company to recover damages for the killing of stock. Verdict and
judgment for plaintiff. ‘Defendant brings error. Reversed.

. E. D. Kenna, J. W. Terry, and C. L. Jackson, for plaintiff in error.

- A. Eddleman and W. A. Ledbetter, for defendant in error.

Before CaLpweLL, Circuit Judge, and SHiras and THAYER, District
Judges. S o

CarpweLL, Circuit Judge. This was an action commenced in the
United States court in the Indian Territory by Ellidge agdinst the rail<
way company to recover damages for cattle alleged to have been killed
by the negligence of the company. ' The plaintiff below recovered judg-
ment for $150.50, and the company sued out this writ of error. This
case is identical in many of its aspects with the case of the same plain-
tiff in error against Washington, 49 Fed. Rep. 347, and the case of the
same plaintiff in error against Campbell, Id. 354, in which opinions have
just been filed.

The first four errors assigned are as follows:

“ First. The court erred in overruling defendant’s demurrer. Secona.
The court erred in overruling the motion to quash the writ of summons in
this case. Third. The court erred in refusing to furnish counsel with a list
of eighteen qualified and competent jurors from which to make peremptory
challenges. Fourth. The court erred In permitting witnesses Ellidge and
Blake to testify as to the distance which they could see up and down the track
from the place where thé stock was claimed to have been killed.”



