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It appeared, however, that the bank had indorsed and parted with
the notes before maturity.: o ‘ . :

We do not consider it important that the defendant’s obligation is that
of an indorser simply. :His undertaking was complete and his obliga-
tion absolute when he placed his name on the note. - Nothing remained
for him to do. Hisa situation was gimilar to that of a drawer of a bill of
exchange. The fact that he might be discharged by act of the maker, or
failure to protest and give notice, is upimportant. The supreme court of
Pennsylvania so decided under similar circumstances, in Arnold v, Neiss,
36 Leg. Int. 436. Whatever character, however, may be ascribed to the
defendant’s obligation the receiver took it such as it was, subject to the
right of set-off which the ‘defendant then had. Judgment must, there-
fore, be entéred for the defendant, as provided for in thie case stated,

AcrBsox, Circuit Judge, concurs.

. ‘Untox Pac. Ry. Co. v. Joxes, ' -
., (Otroutt Court of \Appeals, Bighth Clrouts. Februsry 1, 1892.)
A Onmn’s .or mexcm.—,ﬁ'iiizsoxm,'vllnmm'u—‘bpksqmﬁAnoi:or AcrioNs—Es-

Whe{e a railway company moves that three actions pending againat 1t by mem-
‘bers of the same family, for personal injuries received in the derailing of a car,
* 'shall be'¢onsolidated, and that if 4 verdict is found there shall be but one verdict,
. 1% cannot sifterwards complain of the consolidation, although the court, against its
.. objection, ruled that there should be a separate verdict for each plaintiff.
In such a case, there is no error in requiring separate verdiota.
8 DamA@ER—PERSONAL INJURIES—FUTURE SUFPERING. .

In an action tried in March for personsl injuries sustained the previous Septem-
ber, it'appeared that plaintiff was still suffering 10 some extent, but would probably
recover. -, Held, that compensation could be given for reaspnably certain future
suffering and disability, though therq was no evidence as 16 the length of time the
same woiild probably continue, : - - i . ‘

In Error to the Circuit Court of the United States for the District of
Colorado. . : .- . e _

-Action by. Gladys Jones against the Union Pacific Railway Company
for personal injuries, Verdict and judgment for. plaintiff. Defendant
brings error. - Affirmed, S ‘
... John M.. Thurston, Willurd Teller, and H. M. Orahood, for plaintiff in
. @ITOr. | Lo ;. : . . . I
- E.T. Wells, R. T. McNeal, and John G. Taylor, for defendant in érror.
.i.Before CarpweLL, Circuit Judge, and Smiras and TuAYER, District
.Judges. . L o . L

 Smpas, District Judge. . This action was brought in the circnit pourt
of the.district of Colorade for the purpose of recoyering damages for per-
‘sonal. injuries alleged to have been caused fo plaintif while she was a
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passenger upon a train upon the defendant’s road, the car in which ‘the
plaintiff was riding, with her mother and sister, being derailed. The
error mainly insisted upon by the plaintiff in error is that. the trial court
consolidated this cause, for the purposes of the trial, with two other cases
pending against the company in behalf of the mother and sister of the
plaintiff. The followmg extract from the bill of exceptions will show
thie action of the court in the particular complained of, to-wit:

' “Be it remembered that on this'27th day of June, 1891, this cause coming
on for trial, * * * and it appearing that there was on the docket of said
court at-that vime, ready for trial, and duly assigned for trialion that day, two
other 'suits against the same defendant, to-wit, one by Katherine Jones and
one by Winifred Jones, and it appearing that the causes of action arose out
of one accident and one alleged negligence on part of the defendant, the de-
fendant insisted that tlie three cases should be consolidated and tried as one
cause, and that, if a verdict was found, there should be but one verdict and
one judgment; but, the plaintiff objecti'ﬂg‘ﬁ thereto, the court decided-to-try
all three of said causes on one frial, but to take a verdict in each case and
render judgment in each of the three causes, to which ruling the defendant,
by its attorneys, then and there excepted.” - -

From this statement it is evident that two propositions were brought
to the attention of the-court below; (1) Might not the three cases, then
pending, be consolidated and tried together? (2) If tried together, in
what forth“shotild the jury return their verdict?  The argutnent on be-
half of the, railway company before’this court has been directed to the
pomt that the i company was put to'a great disadvantage in being com-
pelled? to. try the three cases at one titne and before one jury. Grant-
ing all: that is thus urged to be true, the difficulty is that the action of
the' court. below, in directing the cases to be tried before the one jury,
was brought about by the railway company itself, and it cannot be heard
to say that there was error committed in this partxeular.

It is attempted to be maintained in argument that the motion of the
company for the consolidation of the causes for trial was so connected
with. its suggestion' that only one verdict should be returned, and one
judgment be entered, that the refusal of the court to direct a smgle ver-
dict relieves the company from the responsibility of having insisted that
the causes should be tried as one. This contention is inadmissible. By
the action of the railway company two questions were presented to the
trial ‘court for decision: (1) Shall the causes be heard as one before the
same jury? +(2) If so} in what form shall the verdict be returned? The
court granted the request of the company that the three cases should be
heard-at the same time before the one jury, and the-coinpany is now
estopped from questioning the correctness of a ruling which it asked to
have made,'and for which it is primarily responsible. ' Having granted
the request-of the defendant that there should be but one trial for the
three causes, the court then decided that the jury should be required to
return three verdicts, and not one, as asked by defendant. It is open
t6thé defendant to aver 'that the court erred in itg- decision on this
question, but no argument is needed to show that the court decided cot-
rectly. If a single verdict had been returned, and a single judgment
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had been based thereon, exceeding in amount $5,000, the defendant
company would have secured the right of appeal to the supreme court
of the United States, with all its attendant delays; but no other possible
advantages could have accrued to the defendant company. On the other
hand, the rights of the plaintiffs in the several actions would have been
seriously affected if the trial court had ordered the return of a single
verdict, and had rendered a single judgment, because it would have been
impossible to determine what part or proportion of the sum awarded as
damages belonged to each of the several plaintiffs. The court.was there-
fore clearly right in directing that the jury should return’a verdict ap-
plicable to each case; thus showing the damages awarded to each one of
the several plaintiffs.

- The next error assigned that will be noticed is that wherein the dey
fendant company ¢omplains that under the evidence in the case the jury
should not have been allowed to consider the future suffering of the plain-
tiffs as an element of damage. The accident happened on.the 4th of.
September, 1890, and the trial was begun on the 26th day of May, 1891,
and the evidence showed that at the time of trial the plaintiff was.still
suffering to some extent from the injuries received; that the probabilities’
were that she would ultimately recover, but no testimony was introduced
directly upon the point of time when complete recovery might be ex-,
pected. In the charge to the jury the court very clearly limited the right
of recovery to such disabilities or injuries as were proven to be real, ¢om-
plete and entire; and thereupon the bill of exceptions shows that the
following proceedings took place: ‘

“ Plaintiff's Counsel. I noticed the court directs the attention of- the ]ury
to the fact of the disabilities, but said nothing-of-theirsuffering. I apprehend
these partiés are entitled to compensatlon for suffering.

““The Court. Yes; suﬁering, it is true, is a proper element for compensa-
tion. =~

“ Defendant’s Counsel. That cannot go beyond the present time, under this
evidence. They cannot allow on account of the future suffering.

“The Court. 1 am not able to say that, gentlemen. It was said these 1a-
dies would recover. The time in which they may recover was not stated.
Physicians expressed no opinion upon that. -Probably they ought to have
been asked by counsel their opinion on that subject, but it was not done; and,
in the absence of such testimony, you are at liberty to go upon your own judg-
ment in respect to that matfer. The plaintiffs can have no right of action
hereafter for any part of the disability, and you éan’ include in your veérdict
the disability which may continue from this time onward, in so far as you may
believe it may continue, if you find for them.”

To this instruction exception was taken, and it is now argued that it
was error to permit the jury to determine whether there was a probabil-
ity of future disability or suffering, and award damages therefor. As
already stated, the evidence showed that the disabilities caused by the
accident had lasted up to the date of trial; and, still existing, it was
the necessary inference that they would continue, with the attendant
suffering, for some time in the future; and for such future disability and
suffering the plaintiff was entitled to recover. The objection made by
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defendant is that it was incumbent upon the plaintiff to have introduced
evidence proving the length of time the disability and suffering would
continue. If by this iz meant that the plaintiff was bound:to submit
in evidence the opinion of physicians upon this point, and that the jury
would be bound to accept such opinions, we ecannot agree to the propo-
sition. : It would have been entirely proper for either or both parties to
have introduced such expert testimony upon this point, but it was not
done, and therefore the jury was rightly instructed that they must con-
sider this matter of future disability, and ‘decide it to the best of their
judgment, which was the equivalent of saying that they had before
them ‘no expert opinions, and must therefore decide it upon such facts
as were in evidence. There was some evidence bearing upon the ques-
tion before the’jury,—such as the nature of the injuries received, their
effect upon the physical condition of the plaintiff, and the length of time
that the disabilities had already continued; and, upon due consideration
of these facts, it was the duty of the jury to determme whether there
was & reasonable certainty of future disability and suffering, and, if so,
to award compensation therefor. No expert testimony could have shown
just how long such disability would exist in the future, as the matter is
one beyond absolute’ knowledge, and therefore experts could only have
given their opinions based upon the facts appearing in evidence; and,
while such opinions might have aided the jury in reaching a conclusion
upon the:question, yet they were not. indispensable to its consideration
and determination by the jury. '

Exception was also taken to the refusal of the court to gwe certain in-
structions asked by defendant; but, with the exception of the fourth,
which covers in another form the pomt just discussed, no special reh-
ance is placed in the argument upon the refusal to give the second and
third requests of defendant, doubtless for the reason that the charge of
the court fully covered the points made in these requests. In the in-
structions given the jury, the trial court very carefully and fully guarded
the interests of the deféndant in all matters pertaining to the injuries
complamed of, and to the extent of the recovery therefor; and the de-
fendant is wholly without ground for just exception to any instruction,
given or not given, upon these matters.

Finding no error in the record, the judgment below i is affirmed, at
the cost of plaintiff in error. ‘ ,
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. (Ctreutt Court of Appeals, Bighth Circult. February 1, 1692.

L INDIAN TERRITORY ~~JURISDICTION OF FEDERAL COURT— AMOUNT IN CONTROVERSY.

Under Act Cong. March:1, 1889, § 8, providing that the Unjted States courts in the
Indian Territory shall have jurisdiction in civil cases “ when the value of the thing
in controveérsy or damages or money claimed shall amount to'$100 or mors, * such
courts have jurisdiction of an action for killing stock when the total amount claimed

_ exceeds §100, though the value of each animal is less than that sum.
8. RarLroAD COMPANIES—KILLING STOCK—PLEADING.

In the Indian Territory, & complaint alleging simply that defendant, while oper-
ating its railway through plaintifi’s pasture, negligently killed his stock, and that
the stock was killed solely through defendant’s inexcusable neglect, is sufficient to
withstand a general demurrer, since, under Mansf, Dig. Ark. § 5085, (in force in
the terﬂtoryﬁ a complaint will be treated as alleging every fact which can be im-
plied from its averments by the most liberal intendment,

8. Bame. : :

In an action for the killing of stock, where plaintiff relies upon the failure of the
railroad company to fence its track according to & contract, that fact must be al-
leged in the complaint. :

4. 8aME—FENCING TRACK,

A contract by a railroad compan?to fence its track through certain lands im-
poses upon it the same duties and liabilities with respect to the killing of stock as
would be imposed by a statute requiring it to fence.

8. 8aME—DuUTY OF COMPANY. . ] )

In the Indian Territory, where neither the owners of animals nor railroad com-
panies are required to fence, it is the duty of engineers to use reasonable care to
discover stock upon the track, and to avoid injuring them when discovered.

6. BaMEg. :

"'The fact that stock is in the Indian Territory in violation of law in no way affects
the duty of a railroad company to exercise care to avoid injuring them by the run-
ning of its trains.

7. 8aAME—COMPETENCY OF WITNESS,

A witness familiar with a railroad track at a place where cattle were killed is
competent to testify as to the distance at which cattle on the track could be seen
by t Ie engineer. Such testimony is not objectionable as being the statement of an
opinion. :

8. BAME—CIRCUMSTANTIAL EVIDENCE. )

It is competent to prove by circumstantial evidence that cattle found dead along

a railway track were killed by the compauny’s trains,
9, SaME--SPECIAL FINDINGS.

In an action against a railroad company for killing stock it is within the discre-

tion of the court to refuse to require a separate finding as to each animal sued for.
10. IMPANELING JURY~—INDIAN TERRITORY.

In acivil case in the Indian Territory defendant is entitled to have the jurydrawn
and impaneled in the mode prescribed by Mansf. Dig. Ark. §§ 40134015. Eailway
Co. v. James, 48 Fed. Rep. 148, followed. :

11. APPEAL—BILL OF EXCEPTIONS. :

The court cannot consider the sufficiency of the evidence to support the verdict
when the “substance” only of the evidence is contained in the bill of exceptions.
To present that question all the evidence must be certified up.

12. NEGLI1GENCE—PLEADING.

A general allegation of negligence, without stating the acts constituting negli-
gence, is good as against a general demurrer,

18. PLEADING—WAIVER. ) .

Under the settled doctrine of the United Btates supreme court, as well as under
the Code of Arkansas, the filing of a plea to the merits after a demurrer is over-
ruled is & waiver of the demurrer.

n Error to the United States Court in the Indian Territory., .
Action by J. R. Washington against the Gulf, Colorado & Santa Fe
Railroad Company to recover damages for the killing of stock. Verdict

and judgment for plaintiff. Defendant brings error. Reversed.



