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erroneous to hold that the plaintiff ought not to be allowed to amend
the affidavit, becatse, if that was put into proper and sufficient form, the
court, from its recollection of the evidence adduced on the trial before
the jury, was of the opinion that the plaintiff would be beaten on the
issue of fact. Such a mode of disposing of the case effectually cut off
the plaintiff from adducing any additional evidence he might have at
hand on the issue of fact, and debarred him from saving any exceptions
he might have to the rulings of the court; or, to state the case shortly,
it gave judgment against the plaintiff without a hearing, and without
the opportunity to preserve his right to be heard before the appellate
court. . -

For the reasons assxgned the order and judgment appealed from are
reversed, and the cause is remanded, with instructions to permit the
plaintiff to amend the attachment proceedings by amending the affidavit
within the limit allowed by.the statute, and by substituting a sufficient
bond. if -objection is made on that ground the plamt:ff to recover the
costs of th;s writ of errm\ ‘ ‘

YARDLEY v. CLOTHIER.* ‘ L
(Ctreuit Court, E. D. Penmsylania. Junuary 5, 1803.)

INSOLVENT BaNE—R16HTS OF DEPOSITORS—SET-OFF.

A depositor in an insolvént bank, who had indorsed a note that was subseguently
discounted by said bank, .can, in a "suit by the bank to recover the amount of the
note, set off his deposit a.gamst. this amount, when the note matured after the in-
solvency of the bank. Refusin f to follow A'rmst'rang v. Seott, 36 Fed. Rep..68, and
1.;a;tepma'rlll:;&r.. Schuchmann, 82 o. App. 383, Bank V. Prlce, 22 Fed. Rep. 697 dis-

nguis

At Law. Motion for judgment on case stated.

Assumpsit by Richard Yardley, receiver of the Keystone National Bank,
against George W. Clothier, to recover the amount of a note indorsed by
said defendant and discounted by said bank. Rule discharged,

John R, Read and Silas W. Pettit, for plaintiff.

Geo. W. Harkins, for defendant.

Before AcEEsoN, Circuit Judge, and BurLEr, District Judge.

BUTLER, Dlstnct J udge The facts, (presented in a case stated,) so far as
material; are that the plaintiff is receiver of the Keystone N ational Bank;
that, at- the time of its insolvency, it was indebted to the defendant in the
sum of $1,127.98; that, at the same time, it held three notes indorsed by
him, not then due, aggregating in amount $390; that the notes were not
paid by ‘the maker, and were duly protested, of which notice was giv en;
that the plaintiff sues on these notes, and the defendant sets up the in-
debtedness to him as a defense.

. s Repprteg :by Mark Wﬂks‘Cog?t., Esq., of the Philadelphia bar.
v.49F.0n0.5—22
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_ “#'Thé @eclrine of set-off is founded on the prineiples of equity, and,

withm -certain limits, is universally recognized and applied. - ‘Where
parties deahng together become mutually indebted, the balance ap-
pearing on their accounts is, generally, alone recoverable Well-defined
and ‘éasy of comprehensmn as the ‘doctrine is, however, its applica-
tion' té the varying state of facts which arise, is ‘attended with the same
d&gfl*ee of difficulty that attends the administration of other plain legal
priniciples, under unusual circumstances, * In the distribution of insolv-
ents” agséts—whether under voluutary trusts for creditors, insolventlaws,
in bankruptey, or proceedings on decedents’ estates—its.application has
frequently been resisted on the ground that its allowance would create
preference among creditors. 'To'enter upon an examination of the ques-
tions thus raised and the distinctions drawn would be unprofitable. It
is suffi6ienit to say that in every instance'in which this objection has been
made; (in‘the absence of controlling statutory provision,) where the pro-
posed ‘seét-6ff was due when the creditors’ rights attached, the courts have
overruléd it—whether the defendant’s debt, in suit; was-due at thetime
or matured subsequently. In Skiles v. Huston, 110 Pa. St. 254, [2 Atl.
Rep. 80,] which was a suit by the administrator of an insolvent estate,
on a note which matured after the insolvent’s death, the defendant set
up a debt due him in the insolvent’s life-time; and the delense was re-
sisted on the ground that its allowance would create preference. The
court, in a well-considered opinion, sustained the defense. In Van
Wagoner v. Paterson Co., 23 N. J.'Law, 283, the coutt of appeals ap-
plied the principle under precisely slmllar cucumstances, except that
the suit there was by the receiver of an insolvent state bank, The lan-
guage!of the court in that case is so pertinent and forclble as to be worthy
of rg;pehtlon. - Said the chlef  justice:

“I am of opinion, both upon principle and authorlty. that the‘debtor of an
insolvent corporation loses none of his rights by the act of jnsolvency; that
he has the same equitable right of set-off against the'récéiver that he had
against the.corporation at the'time of insclveney, and, conséquently, that the
debtor of a:bank, whether his indebtedness has actually ncerued or not at the
time of insplvency, may in equity set-off against his debt, either a deposit in
the bank, or the bills of the bank bona fide received by hlm before the fail-
ure occurred. It is said the object of the act is to do equal justice to the cred-
itors, and that equality is equity. But equality of what; and among whom ?
Clearly of ‘the assets of the bank, among the ¢reditors of the bank. In cases
of cross-indebtedness the assets of the bank consist only of the balance of the
accounts; that is, all the fund which the bank: itself ‘wduld’ have to satisfy its
-creditors,;in case no recejver had been appointed. - And:there is no equality,
and no equity, in putting a debtor of the bank, who hasa just and legal set-
off against the corporat.xon. in.a worse position, and the creditors in a better
posltion, by the bank’s fallure and the appoxntment of a receiver »

..+ Inre Receiver of Dzstrwt -Bank, 1 Palge, 585, and C'larka v‘ Haivkins, 5 R.
L 224, areto the same effect.

The suggestion that the rule in bankruptcy is referable to the lan-
guage of the statute governing such cases is not, we think, well founded.
This language is general, referring in' terms fo-mutual debts and credits,
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whether due or not. It cannot be doubted, we think, that the provis-
jon is simply a declaration of the previously existing :rule, universally
applicable to the settlement of insolvent estates; and that it would as
certainly have been applied in bankruptey proceedings without the pro-
vision as with., In Van Wagoner v. Paterson Co. the court well says:

“1t seems to be assumed by the plaintiff’s counsel that the equitable doc-
trine of set-off us applied in bankruptey is founded on the express provisions
of the statute; and it is true that all modern bankrupt laws contain a pro-
visiuvn that in cases of mutual debts and credits the balance only shall be
deemed the true debt; and the fact that all well-considered bankrupt laws
.do contain such a provision in favor of set-off, is of itself a strong authority
in support of the natural equity and justice of the provision. It is equally
true, however, that the jurisdiction of equity over set-off in cases of bank-
ruptcy, and the practice of allowing them, was not derived from the statute,
but was exercised by Lhe courts long prior to the introduction of the provis-
ion into the statute.”

The plaintiff contends, however—and this seems to be his chief reli-
ance—that the language of sections 5234, 5236, and 5242, of the Re-
vised Statutes, relating to national banks, forbids the application of the
principle here. He invites our attention to the following quotations
from, and summary of, these sections. The receiver shall “take possession
of the books, records and assets of every description of said association,
collect all. debts, demands and claims belonging to them, and may if
necessary, to pay the debts of such association, enforce the individual
liability-of stockholders.” = Section 5242 provides that “all transfers of
notes, bonds or other evidences of debt,” ete., “and payments of money
to its shareholders or creditors, made after the commission of an act of
insolvency, or in contemplation thereof, with a view to prevent the ap-
plication of its assets in the manner preseribed by this chapter, or with
a. view to the preference of one creditor over another * * * ghall
be void.” These sections further provide, in effect, that the receiver
shall pay over all money made to the treasurer of the United States,
subject to the order of the comptroller of the currency, to whom he is
directed to make report of his acts and proceedings. And the comp-
troller is directed, aiter making full provision for the redemption of the
notes of the insolvent banking association, to make a ratable dividend
on all claims against said association, which may be proved to his sat-
isfaction.  The foregoing quotations and summary are the plaintifi’s.
Except in the quotation from section 5242 we do not find anything
relating directly to the subject of preferences. And this in terms
only applies to translers of assets after insolvency “with intent” to
prefer. - The'language is not applicable to the facts before us. They
show no transfer nor proposition to transfer assets with intent to create
preference. There is, of ¢ourse, no room to doubt that congress con-
templated the equal distribution of assets, without preference, among
ereditors, just ds the assets of all insolvent concerns and individuals, are
distributed.  If, therefore, allowance of the set-off proposed here would
result in such preference, it is prohibited; not more especially, however,

by the statute than by the general rule of law applicable to all similar
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cases. - But as we have already seen, it will not. The defendant will
receive only what he is legally entitled to. His right of set-off was per-
fect-before the creditors’ rights attached. The latter stand on no higher
plane than the bank occupied. Eveh an assignee for value would have
taken the note subject to this defense, That the bank might have de-
feated it by indorsement, is immaterial. That results from considera-
tions not involved here. If the note had matured when the insolvency
occurred it would not be pretended that the set-off would confer a prefer-
ence—that the defendant should pay his debt, as other debtors are re-
quired to do, and take a dividend on his credit, as other creditors must.
And yet the circumstance that it was not due is obvmusly immaterial
to.the equities involved.

‘The plaintiff finds support, however, for his posmon that the statute
forbids the set-off in 1" Armastrong v. Scoit, 36 Fed. Rep. 683, decided by the
United States circuit court in Ohio. The question was there decided as he
asks usto.decideit. -Ordinarily the circuit courts should,’and do;, follow
each other’s rulings; they do so.always when they can,’ cm':scientiously;
and we would cheerfully follow this case if our sense of duty permitted:
That it does not is manifest from what we have already said. It is
proper, however, that the case should receive further notice.. The judge
who delivered the opinien, bases his conclusion on the: language of the
statute, and the cases of Hade v. McVay, 81 Ohio St. 231, and Bank v.
Taylor, 56 Pa. St. 14.. Our views of the statute have. been .sufficiently
stated. .. Hade v. McVay, is not, as we understand it,; pertinent to the
question. Hade, receiver.of a national bank, brouglit suit’ on the de-
fendant’s note. The latter set up a claim -for the  penalty inflicted by
the statute, for taking illegal interest,—the bank having incurred the
penalty in discounting the note, in suit. The set-off was disallowed,
solely, because the Civil Code of Ohio confines set-off to- claims ansmg
out of contract,—the court saying: .

“A right of set-off perfect and available against the bank when the re-

ceiver was appointed is not affected by the bank’s insolvency. . The receiver
succeeds only to the rights of the bank at the time it goes into liquidation.”

The fact that the proposed set-off does not anae out of’ contract isthen
pomted out, and the court proceeds:

“A set-off can only be pleaded here in actions founded on contract, and
must be of a cause of action arising upon contract.”"

Bank v, Taylor seems equally inapplicable. The get-off proposed was
a claim acquired after the bank had become insolvent, and closed its
doors. This was plainly forbidden, not more especially by the statute
than by the general rule governing the administration of all insolvent
estates. ~ Its allowance would have worked an obvious preference.—The
report of Armstrong v. Scott, says:

“The circuit judge concurs in the conclusions of the opmion. which is in
accordance with his opinion in Bung Co. v. drmstrong, 84 Fed. Rep. 94.”

Turning to this case we find it to be a proceedmg in equlty to obtain
get-off, in which the facts are stated as follows: o
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“The Bung Company, as maker, paid Armstrong, receiver of the bank, a
certain promissory note, and- afterwards filed their bill. in equity to secure
the right of set-off to which bill the defendant demurred.”

The syllabus is as follows:

“The voluntary payment by the maker of a promlssory note with full
knowledge of all the facts, operates as an abandonment and waiver of all
right to set off cross-demands, or independent debts; and a bill disclosing
such facts presents no case for eguitable relief by way of set- ff.”

This case does not seem to bear any resemblance to Armstrong v. Scott.

The plaintiff also cites Stephens v. Schuchmann, 32 Mo. App. 333, as
sustaining his view of the statute.. This case adopts the ruling in Arm-
strong v, Scott, The court, however, refers to numerous authorities, not,
cited in the latter case. A careful examination has failed to satisfy us.
that they support the.conclusion reached. - They appear to be readily.
distinguishable from the case before the court. In Bank v. Colby, 21
Wall. 609, a creditor of the bank attached its assets after it became in-
solvent and closed its doors. That this was a violation of the statute:
is clear; but the facts bear no resemblance to those before the -court,.
Jordan v. Bank, 74 N. Y. 467; Balch v. Wilson, 25 Minn. 299; Trust
Co. v." Hains, 2 Bosw 75, -—declde ‘gimply that the debtor of an msolv-
ent bank; or estate, whose obligation matures before the insolvency
cannot set off & counter-claim maturing subsequently. ' These cases are!
analogous to Bosler’s Adm'rsv. Bank, 4 Pa. St. 32; and rest on the same
foundation—that the rights of other creditors attached and became fixed,’
before the right of set-off arosé; that the defendant; having no such right
at the time his obligation matured, could not acquire it by disregarding
his duty to make prompt payment. As said in Balch v. Wilson, supra :

“If the defendant had paid his note when due, the money would have
passed into the receiver’s hands for the benefit of all the creditors; and the

failure to pay as he ought, should not place him in a better posmon than he
would have occupied if he had discharged his duty.”

That these cases are inapplicable to the facts before the court in Ste-
phens v. Schuchmann, and here,—where the defendant’s right was per-
fect when the creditor’s right attached, has, as we have already seen,
been repeatedly decided. “In Jordan v. Sharlock. 84 Pa. St. 366, and
Skiles v. Huston, 110 Pa. St. 254, [2 Atl. Rep. 30,] the supreme court of:
Pennsylvania, by which Bosler’s Adm’rs v. Bank, 4 Pa. St. 82, was decided,
held that set-off is allowable in all cases, where the defendant’s right is
perfect when the insolvency occurs—reviewing the subject, generally, and
pointing out the difference between such cases and that of Bosler’s Admr's
v. Bank.. It may be remarked, in passing, that what is said in Jordan v.
Sharlock, respecting the nature and effect of voluntary assignments in
trust for ereditors is immaterial to the question involved, as fully ap-
pears by the subsequent decision of the same court, in Skiles v. Hender-
son. The insolvent deed, in the former case, fixed the rights of credit-
org as_ effectually as did the insolvent’s death in the latter. The two
.cases rest on the same foundation—that the nght of set-off was perfect
before the creditors' rights attached. Bamk v. Wail, 56. Me. 167;.Colt
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v. Brown, 12 Gray, 233; Clark v. Brockway, *42 N. Y. 13,2-decide no
more than that a defendant cannot'set off a claim acquired’ smce the m-
solvency, against his debt which matured before. Merritt ¥, Seaman, 6
N. Y. 168, and Fry v. Evans, 8 Wend. 530, decide snnply, that a de-
feridant cannot set off his claim against an msolvent in suit against him
for a debt contracted, not with the insoivent, but hlS legal representa-
tive. This review of the cases cited in Stephens v. Schuchmann, seems to
justify a belief that they do not support the decision in that case.

The plaintiff also appeals to Bank v. Price, 22 Fed. Rep. 697, and
Smith, Fleming & Co.’s Case—In r¢ Commercial Bank—L. R.'1 Ch. App
538. TIn the first of these cases the suit was by the receiver of a na-
tional bank to recover money paid a creditor after it had become insolv-
ent. - The court held the paymént to be a violation of the terms of the
statute—a transfer of assets “with intent” to prefer, saying:.

“One is Fresumud to intend the necessary consequences of his own acts,
and after the directors vote to close the bank and go into liquidation, any
transfer of assets to a creditor, whereby he secures a preference, must be pre-
sumed t.o be made with intent to prefer.

The case does not seem to shed any hght on the question before us.
Smith, Fleming & Co.’s. Cass, if applicable: here, seems to be against the
plaintiff, rather than for hlm The bank having failed, a liquidator
was: apppmted under the British statute governing such cases. Among
the assets were drafts accepted : by Smith, Fleming & Co., not yet due.
This firm, having a claim presently due, proceeded by bill to restrain
the liquidator from negotiating the drafts,—and thus defeating their
right of set-off.  The master of the rolls held that complainants had a
valid right of set-off,—provided the drafts remained with the liquidator
until maturity. . That it would be inequitable to allow him to negotiate
them,~~as the statute authorized, under certain circumstances,——and
therefore restrained him. - On appeal, the court agreed with the master
that the right of set-off existed, and might be exercised if the drafts re-
mained with the liquidator, but held that, as they carried the right of
negotiation, and the statute authorized its exercise, there was nothing in
the circumstances to justily the vestraint. This case, as belore stated,
seems {0 be against the plamtlﬂ‘ Here the defendant’s obligation re-
mamed with the receiver, and is the subject of s suit.

The questlon before us was considered by the circuit court, sitting in
New Jersey, in Balbach v. Frelinghuysen, 15 Fed. Rep 685, where it is
said by Judge Nixon, (after considering other questions whu,h arose:)

“I have ‘much less difficulty with regard to the other questions raised by
the pleadings-and the evidence, to-wit: the right of the cumplainants to off.
set the amount of their eredit on the books of the bank -at.the time of the
failure, against the twe promissory notes for $15,000 each, which the bank
had received from them tor discount in the, months of July and August pre-
ceding the failure [and not'due at the date of inselvency.] It is unquestion-
ably true that if the Newark National Bank held these notes at the time of
failure, and was entitled to receive the amounts due thereén. when ‘they ma-
tured, such offset might be made.”
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It appeared, however, that the bank had indorsed and parted with
the notes before maturity.: o ‘ . :

We do not consider it important that the defendant’s obligation is that
of an indorser simply. :His undertaking was complete and his obliga-
tion absolute when he placed his name on the note. - Nothing remained
for him to do. Hisa situation was gimilar to that of a drawer of a bill of
exchange. The fact that he might be discharged by act of the maker, or
failure to protest and give notice, is upimportant. The supreme court of
Pennsylvania so decided under similar circumstances, in Arnold v, Neiss,
36 Leg. Int. 436. Whatever character, however, may be ascribed to the
defendant’s obligation the receiver took it such as it was, subject to the
right of set-off which the ‘defendant then had. Judgment must, there-
fore, be entéred for the defendant, as provided for in thie case stated,

AcrBsox, Circuit Judge, concurs.

. ‘Untox Pac. Ry. Co. v. Joxes, ' -
., (Otroutt Court of \Appeals, Bighth Clrouts. Februsry 1, 1892.)
A Onmn’s .or mexcm.—,ﬁ'iiizsoxm,'vllnmm'u—‘bpksqmﬁAnoi:or AcrioNs—Es-

Whe{e a railway company moves that three actions pending againat 1t by mem-
‘bers of the same family, for personal injuries received in the derailing of a car,
* 'shall be'¢onsolidated, and that if 4 verdict is found there shall be but one verdict,
. 1% cannot sifterwards complain of the consolidation, although the court, against its
.. objection, ruled that there should be a separate verdict for each plaintiff.
In such a case, there is no error in requiring separate verdiota.
8 DamA@ER—PERSONAL INJURIES—FUTURE SUFPERING. .

In an action tried in March for personsl injuries sustained the previous Septem-
ber, it'appeared that plaintiff was still suffering 10 some extent, but would probably
recover. -, Held, that compensation could be given for reaspnably certain future
suffering and disability, though therq was no evidence as 16 the length of time the
same woiild probably continue, : - - i . ‘

In Error to the Circuit Court of the United States for the District of
Colorado. . : .- . e _

-Action by. Gladys Jones against the Union Pacific Railway Company
for personal injuries, Verdict and judgment for. plaintiff. Defendant
brings error. - Affirmed, S ‘
... John M.. Thurston, Willurd Teller, and H. M. Orahood, for plaintiff in
. @ITOr. | Lo ;. : . . . I
- E.T. Wells, R. T. McNeal, and John G. Taylor, for defendant in érror.
.i.Before CarpweLL, Circuit Judge, and Smiras and TuAYER, District
.Judges. . L o . L

 Smpas, District Judge. . This action was brought in the circnit pourt
of the.district of Colorade for the purpose of recoyering damages for per-
‘sonal. injuries alleged to have been caused fo plaintif while she was a



