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upon appeal, will enter upon a.fglk hearing of the questions upon which-
the ultimate rights of the opposing parties may be dependent. If it ap-
pears from the showing made that the title to.the land or property is in
digpute, and that the complamant is in good faith seeking to settle such
dispute, that is as far ag it is necessary for the court to inquire, so far
as, that particular point is involved, when asked to issue an injunction
such as theé one-issued in the present proceeding; and therefore we do
not enter upon a consideration of the questions which were so fully pre-
gented in argument of coungel, but which more properly belong to the
final heanng of the cause upon the merits. .

Finding no error in the order appealed from, the appeal is dl&mmsed
at eost of appellant. :

Coum'm P al v. PREBIDENT, ETC., pl" INBUBANCE Co oF Nos'm
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(Ctrouts Coriit of Appeats, Eighth’ Cirouiz.. Febriary 1, 189'2".) o

1 Omcm‘r COURT OF APPEALS-JURISDIOTION. Cered R N

.On a bill to foreclope s morigage, & decree. of sale was: nbndered 1n the cirmlit,
eourt (before the creation of the cireuit court of appesls. After the création of that,
couta decres wes entered on # cross-bill setting up a mechanic’s lien on the prem-’
- ises. - Held, that an appeal} to the cireuit, court of appeals would lie from the nfmr«
“decree, though not from the tormer. .

2 S.um—AMoum 1N CoNtROVERSY. :

‘When the circuit ¢ourt obtdins jurisdiction of a suit to forodlose a mortgage in-
volving more than $2,000 by, reason of diverse.gitizenship, it has -jurisdiction to de:
termine the' priority 'of all iténs upon the premises set up by cross-bill, regardless’
of the amourts clalmed;: and, as the jurisdiction of the cirouit court of :appeals i8:
not limited to any amount, it may. entertain an appeal from a decree of the. circuit
court ‘on such a cross-bill, refusing to recognize a lien for less than $2,000.

8 Muonantcs’ Liens<-WHEN “ATTACHES.

Comp,:3t. Neb. o. 54, § 8, provides that on ﬁling the proper accountfor B meohan~
ic’s lien the same shall operate as & lien “for two years from the commencement of’
the ldbor of the 'furnishing :such materials:® Hyeld that'the ‘word “comrence:’
ment” qualifies both “labor” and “furnishing,” and the material-man’s lien dates
from the'time of the frst deﬁvery. .

4. BAME—ACOOUNT AND AFFIDAVIT. ’ oo

As against the owner of the building, as well as a mort, gee thereof who recelved
his mortgage before the end of the four months alloweﬁor filing the account, the
material-man’s lien attaches from the date of the first delivery, although the ac-
count and afidavit do not'show such date, and only contain the date when the
money became due, which was after the last delivery of material. .

PURRE i

- Appeal from the Cn'cult Court of the Umted Stetes for the Dlstrlct of
Nebraska. "Reversed. '

“Carroll S. Montgomery, Eugehe Montgomery, and Mcmtgonwry, C%arlton &
Hall for appellants, =

 John'C. Whanton and Willizm Baird, for appellees. i :

“Before OALDWELL, Clrcult Judge, and SHIRA.S and TBAYER, sttnct
Judges. :
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SHIRAE, District Judge. On the 251h of November, 1889 the ap-
pellees’ filed a-bill in equity in the circuit court for the d1stnct of Ne-'
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braska, for the purpose of foreclosing & mortgage executed by Minnie L.~
and Fremont N. Jaynes upon certain realty situated in the city of
Omaha, Neb., and given to sectire the payment of the note described in.
the mortgage, the note-and mortgage being dated October 9, 1888. To
this bill;"in addition to the mortgagors, there were made defendants a
number of parties holding liens upon the realty,including the firm of
Courtney & McBride. ~ The latter answered the: bill, and also in due
season ifited a 'cross-bill, in which it was averred that on the 12th day of
September, 1888, a contraet was entered into between said firm and
Minnie L. Jaynes, who was the owner of the realty subsequently mort-
gaged, whereby the firm agreed to furnish certain brick to be used in the
erection of a building upon the realty; that in pursuance of such con-:
tract the said firm, beginning on the 12th day of September, 1888, de-
livered 284,000 brick between that date and the 21st of November fol-
lowing, which were used in the construction of a building upon the
premiseg _described in the mortgage; that on the 19th day of March,
1889, the said firm filed in'the bffice of the register of deeds in and for
Douglas county, Neb., a claim for a mechanic’s lien in accordance with
the provisions of the statute of the state of Nebraska, the sum claimed
as a lien being '$901.25; that this sum‘and interest remained ‘due and
unpaid; and that the lien thus created was prior and superior to the lien
of the mortgage. - - Answering the cross-bill, the mortgageés admitted all
the averménis thereof except that in which priority of lien was claimed.
Upon the hearing the circait court found and adjudged that the mort-
gage was a valid lien upon the realty, and adjudged that there was due
complainants: thereon the sum of: $17,563.25; that there was due the
firm of Courtiiey & McBride the sum of $986.05, which amount was a
valid lien upon the realty; but.that the same dated from November 26,
1888, and was therefore subject to the lien of the mortgage. . The prem-
ises were sold by a master, and the amount realized was not sufficient
to pay all'the liens, and as a congéquence Courtney’ & McBride have
received hothing upon . their claim. "When the decree establishing the
order and: priotity of the several liens wds entered, it was duly excepted
to, and the said Courtney & MecBride forthwith perfected their appeal
to this court, assigning as the principal error relied upon, the holding
that the liet of ‘appellants dated only from November 26, 1888, and
was theréfore inferior to the lien of the mortgage. In this court the ap-
pellee filed a motion to dismiss the appedl for want of jurisdiction, which
motion, by agreement .of counsel, wag submitted with the main case.
In support of the motion, ‘it is suggested that, as the first argument
and submission of the ¢ase was had, and the decree of the court or-
dering ‘a ‘sale of ‘the premisés was entered, on the 17th day of June,
1890, before the adoption of the act creating this court, jurisdiction to
entertain the appeal doés not exist. " If the appeal was from that de-
cree, the ‘position would be well taken, but such i§ not the fact. The
order or decree appealed from is based upon the cross-bill filed by ap-
pellants, and it was rendered July 27, 1891, at.which time the act
cieftig this' court was in full f?i‘c;q,;ahd’i‘t?%? right to an appedl beyond,
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quéstion. Equally ill-founded is the objéction to the jurisdiction based
upon the fact that the. amount, due. the appellants is less than $2,000,
the contention. being thatino ‘appeal or.writ. of error will lie to. this
eourt unless the matter in :dispute exceeds $2,000. - The argument is
that, as the statute of Augnst'1'3;1888, requires that'stim to be involved
before the circuit court can take jurisdiction originally of a cause,
it must be held that the same’limitation is applicablé to the jurisdic-
tion of ‘this court. No stich limitatjon is found 'if”"the act creating
this ¢ourt, and defining the Jurisdiction thereof. It miay be said, gen-
erally, that it is the purpose of ‘the act of March 8, 1891, creating this
court, to. provide in’ all ¢civil ‘¢ausés an ‘appeal to 'an appellate court,
the appellate jurisdiction being divided between the supreme court and
the circuit courts of ‘appéal, according to the natare of theé questions
involved. Therefore, if it be true that the circuif'dourt had’ jurisdic-
tiori of “the ‘issues presented by the &rdss-bill and the answer th’egeni,;
this court has jurisiictioh tb review the decres ‘Setiling stich iséich,
THere ‘is and can be no ﬁl}ﬁéstibn“ taised 48 to thi jurisdiction of the cir-
ouit gourt pver th Bill filed to foretlose the riortzapy held ‘b ‘the tom-
pléinaht company, that cgf'ﬁpany belng &' corporafion”créated under the
laws of the state of Penngylvania, the defendantstd the bill being citizens
of Nebraski, the awonnt clifined being largely iri‘exéots of $2,000, and
the property included in;'lﬁé'mortgagé Being’gifgﬁéi’t%%iti'Néﬁfaéka, and
therefore within the district wherein ‘the suit was bic ught, 'Having full
and coinplete jurisdiction 'of'the parties to the suit dnd' of the propetty
involved ‘therein, the court hiid the right to hear and detérmine’all ques-
tions necessary to be settled in order to ‘enter a propér 'decres of foreclos-
ure, to secure an advantigeons sale of the property, and to distribute
thee proceeds of the sale. ' It had the right to entertain all cross-bills
filed by any one or ‘moreé of the defendants for'tlie ptirpose of estab-
lishing ‘anyliens held bythém upon the mortgagéd property,the jurig
diction over the same not'being dependent upon ‘the citizenship'of
the adverse parties thereto, hor upen the @mount ih dispute therein,
but being sustained by:the jurisdiction ‘'over thé original proceedings
for the foreclosure of .the mortgage. - The motion’to dismiss the ap-
peal is therefore overruled, and 'we pass to the consideration of the
guestion of the priority of the mortgage overthe lien of the appellants.
‘This:will require, in the first instance;an examination of the sec-
tions of the Nebraska statute creating liens in favor of parties fur-
nishing materials.to be nsed.in the erection of huildings. Sections
1,3, c. 54, Comp. St. Neb. p. 423, read as follows: - .. - . .. .,
-.-“Bection-l. :Any person who shall perform-any lahor.for; or furnish any
material or machinery or fixtures for, the, erection, reparstion, or removal.of
any bouse, will, manufactory, or, building..or appurtenance, by virtue of a
contract, express or implied, with the owner tliereof or his agents, shall have
d lien to secure the payment of the sam'e uppn such house, mill, manufactory,
bélnilccllix:’g,f or’appurtenance, atid the Mot ‘of lard upon whicl the same _sl}sz;.H
stand.”’ . B S B O L P A B B TEE P FETRIE B PEY AT
« %See. 8, :Any person entitled to 4 lien under this chapter.shall make.ar ac
eount in, writing of the itemsof Jabor, skill, machinery, or material turnished,
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or either of them, as the case may be, and after making oath thereto shall,

within four'months of the time of performing such labor or skill, or furnishe
ing such material or machinery, file'the’same in the office' of the register of
deeds;:; ®.. *: & which account, so made and filed, shall be recorded, * * *
and ahall from the commeéncement of such labor or the furnishing such ma-
terials for two yoara after the flling of such lien operate as a lien. * * %7

The 9v1dence in the case shows that the materials furnished by appel-
lants were delivered between the dates of September 11 and November
- 21, 1&88, and that the claim for the lien was filed in the register’s office
on. 'thie 19th day, of March, 1889, and the claim of the-appellee is that,
in, the case of materials furn;shed the lien does not attach until the com-
pleted dehvery of the materials, and therefore in this case the lien of ap-
pellan; 1 ts did. nog‘attach until November 20, 1888, ; the day, when the last
dg ivery'of brick wag made. ,

We ’%’ not 80 construe ft}e statute. . The prov1smn of seqhon 3is that
the aceou. twhen duly. ﬁled %ghall, fro;n tha commencement of such labor

ihe‘furmshmg such materials for tWﬁ years after the filing of such. llen

pe dte as a lien,” efe. %e word ¥ commeTq,ement” qualifies both phrases
Lt deScnbe the, constituents of the lien, to-wit, “such labor” and
“the fumlshxqg such’ nga.tenals N (% is: not. questmned that in the case
of al}qp for labor done such lien datgé f;om the commencement of the
omg there;of 'and we d . not believe that it was the mtenh to change the
mle in he case of the fu,rnishmg matenals, ‘The gtatute was passed for
she expreps purpose of protecting partles3 who should perform labor or
furmsl} matermls for the erection of bmldmgs, and it would largely de-
thy bgneﬁcent purpose of the statute if the constructmn urged on b&
half o 59,;')pellee should be given to the section above guoted. If the lien
for ma&ermls does not attach until the, entlre contract of delivery is com-
pleted,atﬁen it is alwaya. within the power of the owner of the building
to defeat the attaching .of the lien by a, sale .of the property just before
the dehvery is completed,: or.to render it valueless by giving mortgages
or other liens thereon after,the value of the realty has been largely. in-
creased, by the use of materials furnished, but before -the material-man,
by a complete delivery, has become entitled to a lien. - The furnishing
materials, under a contract for use in.the erection of a building is & con-
tinuing: get, beginning with- the first delivery, and ending with the last,
of the particular articles: contracted to be furnished; ‘but the act of fur-
nishing extends from ‘the first day to the last, inclusive, and therefore,
under séction'8 of the Nebraska statute, the party furnishing the mate-
rials, to become entitled to a lien, mukt; within four months of the time.
of furnishingsaid:materials,—that 18,'thh1n four months after the com-
pletxon ‘of the-act of furnishing the materials,—file the necessary account.
in wn‘tmg, fder oath; and, when this is done, thelr the lien dates from
the comz) h,éqment of the act of furmshmg, the materlals contracted to be
delivered, . We understand this to be the constructgon placed upon the
statute by the supreme court of Nebraska in Ansley v. Pasahro, 22 Neb.
662, 36 N. 'W. Rep. 885, 'and the decision of that court upon the ques-
tion is, of courge; ‘conclusive upon-thig'‘éeurt, even though we might be.
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inclined to a different view .of the statute, which, however, as already
stated, we do not hold, and our conclusion is that the lien for materials
furnished under the provisions of the statute of Nebraska dates from the
time when the delivery thereof was commenced.

A more doubtful question arises upon the form of the account filed by
appellants in the register’s office, it being claimed by the appellee that
upon its face it claims a lien only from November 26, 1888, and that
the appellants cannot be permitted to assert that the lien attached at an
earlier day; and it was upon this view, as we understand it, that the
circuit court based the conclusion that the lien of appellants was inferior
to that of the appellee. The affidavit filed in the register’s office states
the facts in regard to the furnishing the brick to be used in the erectioh
of the building, and then continues as follows:

“A statement is hereto attached marked ¢Exhibit B,’ and made a part;
hereof, showing the number of brick furnished under said contract, and the
payments thereon, and the amount due said Courtney & McBride from the
said M. L. Jaynes, which amount, after allowing all payments and just cred-
its thereon, is the full sum of $901.25. ~ The said Courtney & McBride desire to
secure, and hereby claim, a lien upon the above-described real estate, buildings,
and the appurtenances thereto belonging, for the said sum of $901.25, with
interest thereon at the rate of 7 per cent. per annum from the 26th day:of

November; 1888, pursuant to the statutes of the state-of Nebraska in such
cases made and provided.” . )

The statement attached to the affidavit is as follows

“OMAHA, NEB:, Nov. 26, 1888.
“Mrs. M. L. Jaynes; Omaha, Neb., to Courtney & McBride, Dr Brlck
Manufacturer Yard, 16th Street, North of Fair Grounds.
Nov. , 26th, 285,000, $7. 00, - - - - . - $1,995 00

By cash, - - - - - - - BoO 00

| : $1,14500

Extra hauling, per T, J. Quick, - - « ' e - ,8 95
o o ¢1151 %5

By cash, $250, - - - - . . - 25000

| "$901 25

' “COUBTNEY & MOBRIDE.” -

_ Thestatement filed for the purpose of establishing a lien does not state
from what date the lien is claimed, and the account attached does not
state when the delivery of the brick was begun. There is, however, no
dispute as to the fact that the first delivery under the contract was on
September 12th. This is admitted in the pleadings. So far as the
owner of the property is concerned, it cannot be claimed that she was
misled in this matter, or that she would not know when the lien wéuld
attach. She knew the date of the contract and the day when the ap-
pellants commenced to deliver the brick contracted for, and, as the stat-
ute gives a lien from that date, she could not be in doubt as to the pur-
pose of appellants in making claim for a lien for the balance due them,
“pursuant to the statutes of the state of Nebraska in such cases made
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and provided.” We, think, therefore, the statement wes sufficient, as
between the appellants-and:the owner. of the property.to create a lien
from the date of the first delivery of brick under the contract. The fact
that the bill attached to: the affidavit, as above quoted, bears date No-
vembeér 26th, cannet be held to bea statement that the lien is claimed
from that date.. That date is given in the bill as a statement of the time
when'the payment became. due, and could not have misled the property
ownerin any way. -

Does.the case stand in any different posmon as between the mortgagee
and ‘the lienholders? - The record shows that the mortgage was executed
October9, 1888, and was assigned to the appellee March 13, 1889; there-
fore it cannot be claimed that either the original mortgagee or the ap-
pellee was in any way misled by the form of the statement filed for the
purpose: of securing s lien, because it was not so filed until after the ex-
‘ecution and assignment of the mortgage. Knowmg the fact that the
mortglagor was erecting a building upon the premises, the mortgagee and
appellee wefe bound to take notice that the parties furnishing the mate-
rials for the erection of the building were entitled, under the laws of Ne-
braska, to- establish a lien for the sums due them, by taking the steps
provided in-the statute within four months after the furnishing the ma-
terial wag-gompléted, and they therefore took the mortgage with notice
of the rights of the appellants. Thus it i3 said by the supreme court
of Nebraska in Doolitile v. Plenz, 16 Neb. 166, 20 N. W. Rep. 116: -

“A party purchasing a building within four months from the time of its
compleuqn, or.after repairs have been made upon it, takes it subject to any
legitimate elaim against it for erectmg or repairing the same. . The law is
notice to every one that such lien may be filed, and it behooves the party pur-
chasing the premises to sée that all such claims ate satistied or secured, and
no person can be a bone fidé purchaser, as against such liens, by simply tak-
ing a deed from the owner of the fee.”

If, therefore, the appellants have established a lien upon the premises,
whxch a8 between them and the owner of the property, dates from Sep-
'tember 12, 1888, and if the mortgage was executed and assigned at a
time when the law charged the parties taking the same with notice of
‘the right of appellants to claimn a lien from that date, it follows that the
rights of the lienholders are superior, and not inferior, to the lien of the
mortgage. | o ‘ ‘

* “The décree ap ealed from is therefore revetsed, and the cause is re-
manded to the cﬁcult court, with instructions to enter a decree award-
ing priority to the lien higldl ‘by the appellants over that created by the

mortgage, and directing payment of theamount due the appellants from
‘the proceeds of the sale before payment to the mortgagee, and also award-
:mg costs, ‘to appellants mcludmg the costs of this appeal.
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St. Pavur, 8. & T. F. Ry. Co. v. Sagg.
(Cireutt Court o Appeals, Bighth Circult.  February 1, 1802.)

1. FeprrAL CoURTS—STATE STATUTES OF LIMITATION—RAILROAD GRANT LANDS.
In a suit in equity between two Minnesota corporations, to determine conflicting
claims to land under grants from congress, the federal court ‘will recognize and ap-
_ . ply the state statute of limitations. S o
2. LIMITATION OF ACTIONS—LEGAL FRAUD, :
Gen. Bt. Minn. c. 66, § 8, subd. 6, providing a six-years limitation In nctions fo
relief on the ﬁround of fraud, and that the cause of action shall not be deemed to
accrue nntil the discovery of the fraud, applies to an action based ugon thelegal fraud
involved in the refusal of a' person who has become invested-with the legal title to
lands w0 convey the same to the real owner, or to account to him for the proceeds
thereof in case the lands have been sold. . }
8, BaMe—~DIsCOVERY OF FRAUD. o o
- In such case the bar of the statute cannot be avoided on the ground of delay in
discovering the fraud by a land-grant railroad company with respect to lands ly-
" ing within its place limits which have been sé¢lected as indemnity lands by another
land-grant company, and have been certified to the state &s such, and by it con.
veyed to the company; since all these proceedings were necessarily matters of pub-
lic record, which it was inexcusable neglect not to discover,
4. LacHES, ' .
Independently of the statute of limitations it waslaches for the complainant com-
‘ {)an(f to delay the assertion of its title for 14 years after the conveyance of the
' lands to the defendant company, during which period the lands were sold by de-
fendant to settlers, whose title is necessarily clouded by the present proceedings.
5. Same,
The fact that underthe bill, instead of a recovery of the lands, a money judgment
- could be had for the proceeds of their sale, does not affect the question of laches
it appearing that such proceeds have been used in paying defendant’s debts, an
that a judgment for the amount therebf would greatly depreciate the value of de-
fendant’s bonds and stock-shares, many of which have doubtless passed into the
hands of innocent holders. .

44 Fed. Rep. 817, and 82 Fed. Rep. 821, reversed.

Appeal from Circuit Court of the United States for the District of
Minnesota.

Bill originally brought by the Hastings & Dakota Railway Company
against the Stillwater & Taylor’s Falls Railway Company to recover cer-
tain lands, or to have an accounting for the money realized therefrom.
Russell Sage, having purchased all the title and interest of complainant
since the commencement of the suit, was substituted as plaintiff. De-
cree for complainant, (82 Fed. Rep. 821,) which was affirmed on rehear-
ing, (44 Fed. Rep. 817.) Defendant appeals. Reversed.

Thomas Wilson and Lloyd W. Bowers, for appellant. -

John M. Gilman, Frank B. Kellogg, Owen Morris, and Britton & Gray,
for appellee.

‘Before CALDWELL, Circuit Judge, and Suiras and THAYER, District
Judges. ‘

SHirAS, District Judge. By an act of congress, approved March 3,
1857, there was granted to the then territory of Minnesota, for the pur-
pose of aiding in the construction of a line of railway from Stillwater,
by way of St. Paul and St. Anthony, to a point between the foot of
Big Stone lake and the mouth of Sioux Wood river, with a branch by
way of St. Cloud and Crow Wing to the Red River of the North, every



