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A. D. 1882, to one D. M. Clark; that this complainant did, on the 224 day
of February,A D. 1882, assigh, trahsfer, ‘and déliver to the said D. M, Clark the
contract in complainant’s bill of complaint described; that the terms and
forms of 44idtlasbignment wira thade kndbwn to this defendant;and his con-
sent was oblained, as provided in said contract.”

t The poly.assignment: of error requiring any notice restd.on this aver:
ment of the answer, and is to the effect-that Bacon, the comiplainant; cannot
'mamtam this suit because he agsigned the contract relating to the land to
Cldrk. *Thehsdignrhentof error isnot well founded i facti “Fhe testimony
shows the complainant did, at one time, desire to assign the contract to
Clark, and thaautP he put ‘an: mdorsement on"it tothit:effect; anid sent it to
the respondent for-his approval, as requited by thie dontract, but the re-
spondent refused to approve the assignment, and thereupon the transfer
was abandoned, and the indorsement*to: Clarknwrth\hls‘eonsent, stricken
out and the contract returned to the- complamant. v
ﬁ Th‘éfefbemg”do error i ¢ decrbe of the citeuit oém'f, the éame xs af-
rmed. . il
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¢+, Alapd-grant railmad comppny sued m recover a iar%e ignantit% of landa, divld
Y 'inito’three clagses, and by hgreément of the partics & conimissioner whs appoint
' to sell the lands pendingl bhe, suity and.hold the progeeds subjeet to its finpl déter;
;- mination. After the sale the bill was dxsn}xqsed without prejudice as to one class
“of the Tinds: ‘ Held that'on’ the bringitig' of 'a new sult, it was proper to allow a
- prelimingry injonetion:restraining the eommipﬂfloner from lga.ymg oyer the mongy

. realized from the lands, st.i gn dlspute‘. and pppointing tu Teceiver t.hereot 4
‘““_ Fed‘. Rep. 586, aﬂrme
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-1 Appeal fl‘om the Cu-cuit Court of the Umted Stabes for the sttrict of
anesota“ R A : s

~Suit in eqmty to recmler larids, broﬂgh% by the Notbhem Paclﬁc le-
roid Comipany- against the St. Paul ‘& Pacific: Railroad Company, for
which the $ti Paul; Minteapolis & Manitoba Raﬂway Comfiany was aft:
erwards substltuted - Heard 'below on'motion for'a’ prehmmary m_]unc-
tlon, whiéhi’ s granted Defeﬁdant appeals Afﬁ?med i

“George B. ¥oung, for & %peli&nt. RERT
£ John'C. Bullitt, Jr., and' F. M. Dudley for appellee B 01y
o Before CALDWELYJ Cn'eul‘t Judge a.nd SHIRAS and THAYER Dlstnct
Judges o T i : » ;

it "‘. ml; RS S

SHIRAS‘, 'Dnétrict Judgé. This bauée {s before ﬁs on‘an ap'beal from aﬂ
order' mude by the circuit! court: for the: distriet 'of Minvesota; ‘g‘mntxhg a
fempora Thjunction, and appmﬁtmg & tecéiver to'take chm‘ée of certain

property until the final decision of ths Fights' qf the’ par'tlas Nitigart.
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Briefly stated, the facts are as follows: Under the act of congress of July
2, 1864, and other acts amendatory and supplementa) thereto, the North-
ern Pacifie Railroad Company:became entitled to certain lands along the
line of its railway, and the 8t. Paunl & Pacific Railway Company became
entitled to certain lands-under the act of congress of March 3,1857, and
the acts amendatory and supplemental thereto. For the purpose of set-
tling the rights of the respective companies in and to certain lands which
are within the limits of both the grants above named, .the Northern Pa-
cific Company, by its bill in equity duly filed in the cireuit court for
the distriet.of Minnesota, asserted its right to the lands in dispute against
the said St..Paul & Pacific Company. Before this guit came to a hear-
ing, the St.. Paul, Minneapolis & Manitoba Company became-a party
thereto, having succeeded to all the rights of the St..Paul & Pacific Com-
pany..
.The lands in dlspute in that cause were divided into three classes, to-
wit, .those within the place or 20-mile limit of the line of the Northern
Pacific Company; those within the indemnity limits of the grants to the
Northern Pacific, and included within the terms of & withdrawal of lands
by order of the United States land department, under date of October 12,
1870; those within the indemnity limits .of the grants to the Northern
Pacifie, bul- which were not.within the terms of the withdrawal order
abova:named.. ; Pending this litigation, and on or about June 13, 1878,
by stipulation between the parties, the court appointed Edward Sawyer
a special .commissioner, with authority to sell the Jands in dispute, or so
much. thereof as might be sold under the order of the court, the proceeds
of sale, whether money, the evidence of money, or other securities, with
the interest collected thereon, to be held subject to the final decree of the
court, which was to operate thereon as if the same were the lands from
the sales whereof they were realized. The commissioner accepted this
trust, giving security for the performance of his duty in all particulars.
" On:the 24th day of December, 1886, the cause went to decree in the cir-
cuit court, it being held that the Northern Pacific Company was entitled
to the lands that. came withip;the first and second classes hereinbefore
described, and that as to the lands within the third class the bill should
be-dismissed, “without prejudice to the right of said. plaintiff, its suc-
cessors or assigns, to institute and prosecute guch other.and further pro-
ceedings, either atlaw or egnity; as to it or.them may seem necessary or
proper for establishing its or their rights and title, if any, to said lands
not so awarded to said plaintiff.,” The cguse was carried by appeal to
the supreme court of the United States, and the decree rendered -was af-
firmed. &t. Paul & P. B, Co. v. Norther'n Pac. R, Co 139 U. 8. 1, 11
Sup, Ct. Rep.389. :+

-On the 23d day of J une;. 1891 the Northern Pa(nﬁc Company. filed the
bill:ia the present cause, for the purpose jof finally settling the rights of
the parties to the lands falling within the third division of the classifi-
eation hergmbefore given, and in regard to rwhich. no ﬁual ad]ud:cntmn
wap. made,in the decree of December 24, 1886. It is,stated in the blll
that Edward Sawyer has ;m‘hxg charge, and gub;ect to the ordera of the
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colirt, & large amount of money and seeurities realized from' dales made
by bim of the lands included withiu elase 8, -and' a preliminary in-
junction was prayed for the purpose of restralmng said Sawyer, who was
made a defendant to the bill, and the St. Paul, aneapolm & Manitoba
Raﬂway Company, from paying over or receiving any of the money or
securities derived from a sale of the lands to which the rights of the re-
spectlve companies were yet unsettled, until by the: final decree in this
cause it should be determined to whlch company the lands, and the pro-
¢oeds representing-the lands sold, in fact belonged. Notice of the ap-
plication for the temporary injunction having been duly given to the de-
féndants, the same was heard, and- the court granted the order asked, em-
braéing therein a provision appomtmg Edwird Sawyer a récewer to hold
tHe sbonrities untit the further order of this court. o

By the present appeal it is sought to reverse the order thus made.

From the record subuiitted to us, the following’ facts are elearly appar-

“The'title 'to the latids falhng within the third class;hamed: in . the
decreé of Decembier 24,1888, :is in dlspilte between the Northern Pagifie
and ‘St!'Paul; Minneapohs & Mamtoba Compames, and entinot be finally
settled"u*utﬂ after a full hearing upon' thé ‘issues preeehﬁed byithe bill
hereiti filed. ‘The money and securities in- the hands of the déferidant
Sawyer tere derived from-'salesof portions of these: fands, under ad
agréement betireen the tontesting railtoad companies thit the same should
stannd for and’ répresent the lanids by the sale of whichthdy'wete ‘realized;
and to'bé paid over to the company ultimately decreed-tobe tHe owner
thereof:! It is the purpose of the:present bill ‘t6: obtain such final de
¢reé; tHe formiér proceedmgs between the! partles havmg faﬂed to accom-ﬁ
phsh 'that purpose; ¢ - oo

“Phe‘eifcuit court held that under the clrcumstances thus mad»e clear,
the'intétests of all would be advaneed: by -continuing the: cohtrol:of the
money ‘aiid securities realized from the lands where the parties, by their
own sgreement, had previously placed thesame, and to that end grantéd
the injuii¢tion restraining the defendant’ Sawyer from paying over -the
money 6t ‘securities until it was finally’ determmed to whom the same
belohged ‘and: for the purpose of furthet: protectmg thefuhd for the conts
mon benefit of the litigants, the court included in the':order the proviss
jon:appointing Edward Sawyer a receiver of the property, with the res
quirémérit' that he give bond for the faithful performsnce of his dufies.
" We 'fail to gee that exception can be justly taken to the aetion‘iofithe
circuit 66utt in granting the order appealed from. - On- the-contrary, 'we
are of ‘thié opitifon that, upon‘the ‘facts disclosed ir therecord, it vv&s the
duty of thé court below to grant the injunction asked for. -

Counsel for appellant has discussed at length the ultimate questaon
neceséafy ‘to 'be decided' upon the final® hearing, to-wit, to ‘which com-
pany do the Iunds belong, which question includes the construction to
be plaged: tipon the several dots of congress under which the parties claim,;
and ‘the effect to be given to the uction of the landdepartment, and other
liké Mattérs. ' Tt'canrot He expected that apon a Hearing of‘'an applica-
tion fof' & terdporary ‘injunction either’ the circuit ¢ourt, or this court
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upon appeal, will enter upon a.fglk hearing of the questions upon which-
the ultimate rights of the opposing parties may be dependent. If it ap-
pears from the showing made that the title to.the land or property is in
digpute, and that the complamant is in good faith seeking to settle such
dispute, that is as far ag it is necessary for the court to inquire, so far
as, that particular point is involved, when asked to issue an injunction
such as theé one-issued in the present proceeding; and therefore we do
not enter upon a consideration of the questions which were so fully pre-
gented in argument of coungel, but which more properly belong to the
final heanng of the cause upon the merits. .

Finding no error in the order appealed from, the appeal is dl&mmsed
at eost of appellant. :

Coum'm P al v. PREBIDENT, ETC., pl" INBUBANCE Co oF Nos'm
v , AMERICAetal.

HU

(Ctrouts Coriit of Appeats, Eighth’ Cirouiz.. Febriary 1, 189'2".) o

1 Omcm‘r COURT OF APPEALS-JURISDIOTION. Cered R N

.On a bill to foreclope s morigage, & decree. of sale was: nbndered 1n the cirmlit,
eourt (before the creation of the cireuit court of appesls. After the création of that,
couta decres wes entered on # cross-bill setting up a mechanic’s lien on the prem-’
- ises. - Held, that an appeal} to the cireuit, court of appeals would lie from the nfmr«
“decree, though not from the tormer. .

2 S.um—AMoum 1N CoNtROVERSY. :

‘When the circuit ¢ourt obtdins jurisdiction of a suit to forodlose a mortgage in-
volving more than $2,000 by, reason of diverse.gitizenship, it has -jurisdiction to de:
termine the' priority 'of all iténs upon the premises set up by cross-bill, regardless’
of the amourts clalmed;: and, as the jurisdiction of the cirouit court of :appeals i8:
not limited to any amount, it may. entertain an appeal from a decree of the. circuit
court ‘on such a cross-bill, refusing to recognize a lien for less than $2,000.

8 Muonantcs’ Liens<-WHEN “ATTACHES.

Comp,:3t. Neb. o. 54, § 8, provides that on ﬁling the proper accountfor B meohan~
ic’s lien the same shall operate as & lien “for two years from the commencement of’
the ldbor of the 'furnishing :such materials:® Hyeld that'the ‘word “comrence:’
ment” qualifies both “labor” and “furnishing,” and the material-man’s lien dates
from the'time of the frst deﬁvery. .

4. BAME—ACOOUNT AND AFFIDAVIT. ’ oo

As against the owner of the building, as well as a mort, gee thereof who recelved
his mortgage before the end of the four months alloweﬁor filing the account, the
material-man’s lien attaches from the date of the first delivery, although the ac-
count and afidavit do not'show such date, and only contain the date when the
money became due, which was after the last delivery of material. .

PURRE i

- Appeal from the Cn'cult Court of the Umted Stetes for the Dlstrlct of
Nebraska. "Reversed. '

“Carroll S. Montgomery, Eugehe Montgomery, and Mcmtgonwry, C%arlton &
Hall for appellants, =

 John'C. Whanton and Willizm Baird, for appellees. i :

“Before OALDWELL, Clrcult Judge, and SHIRA.S and TBAYER, sttnct
Judges. :
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SHIRAE, District Judge. On the 251h of November, 1889 the ap-
pellees’ filed a-bill in equity in the circuit court for the d1stnct of Ne-'



