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' CHENEY et al. v. BACON.
{Clrcuit Court of Appealc. Etahmcftrwu. February 8, 1802.)

APPIAM—ABSIGNMEVTS oF Error.
""'Where the assignment of error is based on an allegation of fact which the rdcord
. shows t.q be without foundation, the decree w111 be affirmed. .

Appeal from the Cu'cult Court of the. Umted States for the District of
Nebraska.- -

Suit by Solon Bacon against Prentiss D: Cheney and Annette Cheney
for specxﬁc performance. Deeree for complainant, Defendants appeal.
Affirmed.y . .. ’ »

Prentiga . Cheney, for appellants. o

Samuel P. Davidson,-for appellee..

. Before- CALDWELL, Circuit Judge,.and SHIRAS and TBAYER, ,sttrlct
J udges. o

CavLpweLL, Circuit Judge, This is a suit in equity, commenced by
the complainant, Bacon, against the respondents, Cheney and wife, to
compel the specific performance of a contract to convey a quarter section
of land in:Johnson county, Neb. .-The snit whs begun in the.state court,
and removed to the circuit court by the respondents., The contract was
executed: by:Cheney on the.2d day of March, 1880. It recites that he
contracts, bargains, and agrees to sell the land (describing it) to the com-
plainant at the pnce of $1,120, and that $200 of that sum has been paid,
and. the balance is to” be pa,ld in 10 annual installments, each for $92
and inferest, for which notes were executed, which are described in the
contract. Upon the payment of the purchase money and interest in the
time ‘and manner provided, the respondent was to execute a deed con-
veying the land to the complamant The contract stipulated “that no
assignment of the premises or of this contract shall be valid unless with
the written consent of the first party, and by indorsement of the assign-
ment hereon.” It was declared that time was the essence of the con-
tract; that “no court shall relieve. the said second party from a failure
to comply strictly and literally with this contract;” and, upon the fail-
ure of the purchaser to comply stnctly with his engagernents under the
contract, all ‘his rights thereunder were to-be forfeited. = The bill alleges
payment of the purchase money in the time and manner required by the
contract, and prays that the respondents be required to execute and de-
liver to complainant a deed for the land. The court below entered a
decree in conformity to the prayer of the bill. The proof shows the
purchase money was paid, as alleged in the bill, and that the complain-
ant has been in possession of the land for a ]ong time, and has made val-
nable 1mpr9vements thereon., . The answer set up only this (defense: ;.

“ Thls defemiant, further answermg, ayers the fact to be t.hat I:he complain-
ant. sold a.nd. nsferred the possession. and rights of possession to the land
named in comp ainant’s bill of complamt on or ak out the 22d day of February.
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A. D. 1882, to one D. M. Clark; that this complainant did, on the 224 day
of February,A D. 1882, assigh, trahsfer, ‘and déliver to the said D. M, Clark the
contract in complainant’s bill of complaint described; that the terms and
forms of 44idtlasbignment wira thade kndbwn to this defendant;and his con-
sent was oblained, as provided in said contract.”

t The poly.assignment: of error requiring any notice restd.on this aver:
ment of the answer, and is to the effect-that Bacon, the comiplainant; cannot
'mamtam this suit because he agsigned the contract relating to the land to
Cldrk. *Thehsdignrhentof error isnot well founded i facti “Fhe testimony
shows the complainant did, at one time, desire to assign the contract to
Clark, and thaautP he put ‘an: mdorsement on"it tothit:effect; anid sent it to
the respondent for-his approval, as requited by thie dontract, but the re-
spondent refused to approve the assignment, and thereupon the transfer
was abandoned, and the indorsement*to: Clarknwrth\hls‘eonsent, stricken
out and the contract returned to the- complamant. v
ﬁ Th‘éfefbemg”do error i ¢ decrbe of the citeuit oém'f, the éame xs af-
rmed. . il

TR vy e wphiey ot et Tt PR AP A
iloDo ety a1 (Ul S ; REEII RN

E L e e

[T B S PN e RN
: ! ’. i i

Ty, e TERRORED N ¢ FIRINRR RS (5 SETENRH R
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( cm:aur bmm of Apmau, Etghm Ch‘cuit. February 1, '1392)
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¢+, Alapd-grant railmad comppny sued m recover a iar%e ignantit% of landa, divld
Y 'inito’three clagses, and by hgreément of the partics & conimissioner whs appoint
' to sell the lands pendingl bhe, suity and.hold the progeeds subjeet to its finpl déter;
;- mination. After the sale the bill was dxsn}xqsed without prejudice as to one class
“of the Tinds: ‘ Held that'on’ the bringitig' of 'a new sult, it was proper to allow a
- prelimingry injonetion:restraining the eommipﬂfloner from lga.ymg oyer the mongy

. realized from the lands, st.i gn dlspute‘. and pppointing tu Teceiver t.hereot 4
‘““_ Fed‘. Rep. 586, aﬂrme
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-1 Appeal fl‘om the Cu-cuit Court of the Umted Stabes for the sttrict of
anesota“ R A : s

~Suit in eqmty to recmler larids, broﬂgh% by the Notbhem Paclﬁc le-
roid Comipany- against the St. Paul ‘& Pacific: Railroad Company, for
which the $ti Paul; Minteapolis & Manitoba Raﬂway Comfiany was aft:
erwards substltuted - Heard 'below on'motion for'a’ prehmmary m_]unc-
tlon, whiéhi’ s granted Defeﬁdant appeals Afﬁ?med i

“George B. ¥oung, for & %peli&nt. RERT
£ John'C. Bullitt, Jr., and' F. M. Dudley for appellee B 01y
o Before CALDWELYJ Cn'eul‘t Judge a.nd SHIRAS and THAYER Dlstnct
Judges o T i : » ;
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SHIRAS‘, 'Dnétrict Judgé. This bauée {s before ﬁs on‘an ap'beal from aﬂ
order' mude by the circuit! court: for the: distriet 'of Minvesota; ‘g‘mntxhg a
fempora Thjunction, and appmﬁtmg & tecéiver to'take chm‘ée of certain

property until the final decision of ths Fights' qf the’ par'tlas Nitigart.



