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that case are presented in this. The decision in that case, then, as to this ques-
tion settles this. . The opinion in that case discusses all the questions pre-
sented in this. The view of the court, as expressed in the former case, is
that no federal question was presented under the facts alleged The defend-
ant demurred to the complaint upon the ground that this court had no juris-
diction of the case presented. “The demurrer is sustained, and the cause is
dmmxssed. at plaintiff’s cost.

" CENTRAL NaAT, BANk or Boston v. Hazarp ¢ al.

(Circuit Court, N. D. New York. February 28, 1892.)

1. BTATE AND FEDERAL COURT§—CONFLIOT OF JURISDICTION—INJUNCTION.

A state court has no authority to enjoin the proceedings of a federal court, or of
the parties thereto, in a suit in whlch the federal court has first acquired Jurxsdio/
tion of the controversy and the res.

2. SamE.

‘When a federal court has ordered the sale of a railroa.d and its officer has adver-
tised the same for sale, that court has complete dominion thereof, 80 as to exclude
all interference by a state court.

8. SAME—VACATING DECREE.
A proceeding in a state court to set aside a- former decree thereof for fraud in its
grocurement is an original suit, and does not revive the dominion exercised in the
ormer. suit over the res, so as to' exclude the jurisdiction of a federal court whwh
has attached in the mean time.
¢. COURTS—JURISDICTION IN REM—SALE OF PROPERTY.
The dominion of a court over a railroad sold by its decree entirely ceases upon
the conveyarce thereof to tha purchasers,

3

. In Equxty Suit by the Central Natlonal Bank of Boston, in its own
behalf and in behalf of all other certificate holders, against Rowland N.:
Hazard, William Foster, Jr., and others, to declare and enforce the lien
of certain receiver’s certificates against the Lebanon Springs Raiiroad
Company,  Heard on petition for.an order directing an officer of the
court to proceed with a sale of the railroad property, in accordance with:
a8 decree heretofore entered. ~ Granted, :

Esek Cowen, for petitioner,

E. W. Paige, for defendants,

WarnLacg, Circuit Judge. The petitioner asks the court to set in mo-
tion one of its officers pro hac vice, who, by a decree made on the 24th
day of March, 1887, (30 Fed. Rep. 484,) was directed to sell at public
auction, after giving due notice of the time and place of sale, according
o0 law and the practice of this court, certain real and personal property ;
consisting of the railroad, rolling stock, etc., which formerly belonged to
the Lebanon Springs Railroad Company. The petitioner invokes the ac-
tion of the court because a deeree has been made by the supreme court
of the state of New York in g suit brought subsequent to the rendition
of the decree of this court, which, among other things, perpetually en-
joins and restrains the parties in this suit from proceeding with the sale
of the property under the decree of this court. The petitioner was not a
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formal party-to the suit in the state.court, and,-as:the suit in this court
wag prosecuted: in his behalf, as one:of those similarly situsted with the
complainant, he has a status which™ enables him'to intervene, as is sup-
posed, withont violating the injunction of the staté court. - If there were
any reason to impute contumacy to the officer who has halted in the per-
formance of the duty imposed upon him by the court, the appropriate
application would be one for his removal; but it is apparent that his
conduct is influenced by a desire to respect the injunction of a state court,
which in spirit, though not in terms; prohibits him from proceeding with
the sale until the instructions of this court have been obtained.

The case is this: -Prior to-the year 1880, the :-Lebanon 8prings Rail-
road Company had mortgaged its property, to secure bonds to the
amount of $2,000,000, to the Union Trust Company, as trustee, and
that mortgage had been foreclosed and the property sold. and, by mesne
conveyances from the purchaser, thé title to the property had been ac-
quired by the New York, Boston & Montreal Railway Company. In
the year 1880 an action was brought in the supreme court of the state
of New, York by one Sackett, who owned some of the mortgage bonds,
in his .own-behalf, and that of all other owners of the bonds, the object
of which was, in substance, to obtain an adjudication that the equitable
title to the property was still in the bondholders, and a decree for a sale!
of the road for the benefit of the bondholders. During the pendency
of the action the court appointed a receiver, and authorized the receiver
to issue certifidates to the amount of$350,000, to constitute a first lien"
upon the property. That action resnlted in a decree entered in Janu-
ary, 1885, adjudging that the title to the railroad property was in the
original :bondholders, and ordering the road to be sold for their benefit,
subject to the principal and accrued interest upon the receiver’s certificates.
A sale was made pursuant to that decree, and upon the sale Hazard &
Foster became the purchasers. By the terms of the purchase Hazard
& Foster assumed and agreed to pay the receiver’s certificates, but after
acquiring a deed they made default. The complainant in the present
suit was the owner of $250,000 of the certificates, and in April, 1886,
brought this suit, in behalf of itself and all the other certificate holders,
to obtain a decree declaring the certificates to be a lien upon the prop-
erty, and to enforce payment by a sale of the property and a personal
judgment against Hazard & Foster for any deficiency,  Hazard & Foster
contested the suit, but it resulted in a decree adjudging the certificates
to be a lien, ordering a sale of the property, and requiring Hazard &
Foster to pay to the complainant, and the other holders of the certifi-
cates, any deficiency remaining unsatisfied after the sale of the property.
The decree also reserved leave to the complainant and to the other cer-
tificate holders to apply to the court at any time for the appointment of
a receiver. to take possession of the property, and keep it until the sale.
The property was duly advertised for sale pursuant to this decree, but
the sale was adjourned from time to time wuntil late in the year 1890,
when the gnit was brought by Stevens and others in the supreme court
of the state of New York, in which the ‘injunction was granted which
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has given rise to this application. Stevens was the owner of some of
the bonds. The objeet of his suit was, in substanee, to impeach the de-
cree in the Sackett suit for fraud, and to obtain a strict foreclosure of the
mortgage made by the Lebanon Springs Railroad Company. The theory
of the action was that the Sackett suit had been prosecuted for the bene-
fit of a-portion of the bondholders, and in fraud of the interests of others.
That suit resulted in-a decree, by which it was adjudged that the Sackett
suit was fraudulently conducted as against certain of the bondholders
whom he purported to represent, and solely in the interest of bondhold-
ers representing only about $1,200,000 of the $2,000,000 of bonds. The
decree vacated the judgment in the Sackett suit, ordered a sale of the
property, declared that the owners of the receiver’s certificates were en-
titled to only the distributive share of the proceeds of the sale as might
be applicable to the bonds which were actually represented in the Sack-
ett suit, and ordered the perpetual injunction which has been referred to.

No federal court has ever recognized the authority of a state court to
enjoin its proceedings, or to enjoin parties from proceeding, in a suit in
which the federal court has first acquired the jurisdiction of the contro-
versy and:the res, but such authority has been uniformly denied by the
federal courts. McKim v. Voorhies, 7 Cranch, 279; Riggs v. Johnson Co.,
6 Wall. 166; Mayor v. Lord, 9 Wall. 409; Supervisors v. Durant, 1d.415;
Amy v. Supervisors, 11 Wall. 136, “The forbearance which courts of co-
ordinate jurisdiction, administered under a single system, exercise to-
wards each other, whereby conflicts are avoided by aveiding interference
with the process of each other. is a principle of comity, with perhaps no
higher sanction than the utility which comes from concord; but between
state courts and those of the United States it is something more. It is
a principle of right and of law, and therefore of necessity. It leaves
nothing to-discretion or mere convenience. These courts do not belong
to the same system, so far as their jurisdiction is concurrent; and, al-
though they co-exist in the same space, they are independent, and have
no common superior. They exercise jurisdiction, it is true, within the
same territory, but not in the same plane; and when one takes into its
jurisdiction a specific thing, that res is as much withdrawn from the ju-
dicial power of the other. as if it had beén carried physically into a dif-
ferent territorial sovereignty. To attemptto seize it by a foreign process
is futile and void. The regulation of process, and the decision of ques-
tions relating to it, are part of the jurisdiction of the court from which
it issues.” Covell v. Heyman, 111 U, S. 183, 4 Sup. Ct. Rep. 355.
These prineciples were recognized and enforced by one of the federal courts
in a case which ig very much in point. In Fox v. Rairoad Co., 2 Abb.
(U. 8.) 151, a court of the state of Pennsylvania had proceeded to a de-
cree in a suit'to foreclose 2 mortgage executed by the railroad company,
and after the decree, and pending a sale ordered by the decree, execu-
tions were issued upon judgments rendered by the United States circuit
court, and levies were made upon the mortgaged property.. The federal
court set aside'the levy, holding that the court of Pennsylvania having
by its decrees and authorized officers taken judicial control of the prop-



296 'FEDERAL REPORTER, vol. 49.

erty, and ordered its sal; the property could not be taken i m execution
by ‘process from any other jurisdiction.’

“In the present case, after the decres was made by this court: ordermg
the property to be sold’ by its officer, and the officer had proceeded to-
wards executing the de¢rde by advertising the property for sale, the prop-
erty was under the dominion of this court as effectually as though it
had. been 'seized upon an ‘execution. And it is equally clear that after
the safe had taken place under the decree in the Sackett suit, and the
property had been coriveyed to Hazard & Foster, the property passed
from the dominion which the state court had previously.exercised over
it. " The Stevens suit was an ariginal and independent proceeding, not .
a supplementary proceeding connected with the Sackett suit. As was
sald in Barrow v. Hunton, 99 U. 8. 80:

“If:the proceedings are tantamount to & bill in equity to set aside a decree
for fraud in the obtaining thereof, then they constitute an original and inde-
pendent proceeding; * * % .anew case arising upon new facts, although
baving, relation to the vahdlty of an actual judgment or decree.” .

- The ‘case, therefore, is one for the application of the rule that the ju-

risdiction of a court of the United States once obtained over:property by
its being brought within its.custody continues until the purpose of the
suit is dccomplished, and cannot be impaired or affected by any proceed-
ings subsequently commenced in a state court. - Railroad Co. v. Gomila,
132 U. 8. 478, 10 Sup. Ct. Rep. 155.
- It is notinecessary to consider whether a state court; in the exercise
of equitly jurisdiction, may not annul. the judgment of a federal court
for fraud, and, as an incident to relief, enjoin the enforcement of the
Judgment to the extent necessary to do justice. Johnson v. Waters, 111
U.. 8. 640, 4 Sup. Ct. Rep. 619. In the’ present cage the state court
has niot’ assumed to disturb the decree of this court.. It has adjudged
that the lien of the certificate holders has no priority over that of the
bondholders, but is one: to be satisfied pari passu with theirs; and by
its decres it subordinates the title which will be acquired under the sale
by this court to the title which will be acqulred by a sale under its own
decree, 'The decree of this court finally determinés the rights of the
parties to the suit as between themselves. Manifestly the decree of the
state court does not disturb the right of the certificate holders to enforce
the payment of their certificates against Hazard & Foster by a sale of
their property and a personal judgment for the deficiency. A personal
judgment cannot be obtained under the present decree without a sale of
the property, in order to ascertain the deficiency and fix the amount re-
coverable.. ' Such a sale cannot injuriously affect the property interests
which are recognized and protected by the deécree of the state court.
A sale under its decree will extmgu:sh all subordmate titles, good as
well as bad,

It would be rank mJustme to the complamant and the other certifi-
cate holders to postpone the enforcetiient of their demands sgainst Hax-
ard & Foster to await the result of the litigation in’the state court,
which seems likely to be a protracted.one. The order: applied for is
therefore granted.
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Unitep States v. SourHERN: Pac. R. Co. ¢ al.
(Circult ooum. N. D. California. February 14, 1892.)

l. Gmcm'r COURTB—JUBIBDICTION——PBEBUMPTIONS
The federal circuit courts possess no powers except such as the constitution and
act.s of congress concur in conferring, and the presumption is that every case is
without their jurisdiction until the cont.rary amrmat.ively appears.
2. BAME~RESIDENOE OF PARTIRS.
Act. Cong. March 3, 1857, requirin, suits in which the federal jurisdiction is
founded ‘only on diversity of citizens is to be brought in the district of the resi-
- . -dence either of the plaintiff or the defendaxt, does not apply tosuits brought by the
.- Iederal government, since.it i8 present everfwhere within the territorial limits of
‘the United Btates. .The only restriction with respect to such suits is that they
shall be brought in ‘the district of which the defendant is an “inhabitant.
8 Smn—-ﬂlmzznsmp oF CORPORATIONS—YINHABITANCY. "
. While, ‘under the aets respecting the jurisdiction of the federal courts, a corpora—
tion lﬁja %citizen” only of the state upder whose laws.: it was organized, yet, with
| res eot: to the district in which it may begued, under Act Cong. March 3, 1887, &
rail¥odd or telegraph compary, chartered ¢ her by a state or the “United States, is
an “iiihabitant ? of any state in which it opbratas ts lines and maintnins ofﬂcea for
. thé tn'ansnction of busmess

In Eqmty Suit by the United States against the Southern Pacxﬁt:
Railroad Company, the Southern Pacifi¢ Company, the Atlantic & Pacific
Railroad Company, and the Western Union Telegraph Company. Heard
on pleas.and motion to digmiss. Overruled.

Atty. Gen. Miller and Charles H. Aldrich, for the United States. Coe

Charles H. Tweed, J. Hubley Ashton, and Harvey 8. Brown, for the South-
ern Pacific Rallroad Company and the Southern Pacific Company.

Pillsbury, Blanding & Hayne, Wm. C. Hadedine, and John J. McC’ook
for the Atlantic & Pacific Railroad Company

Wager Swayne and Rush Taggart for the Western Union Telegraph
Company.

HagraN, Circuit Justlce. This case is under submission on pleas
and motions to dismiss, which contest the jurisdiction of this court to
proceed in personam against such of the defendants, not corporations of
California, as are not before the court otherwise than by service of pro-
cess upon their agents in this district. On this question there is such
conflict in the decisions of the circuit courts that it is proper to examine
it as if now for the first time presented. It depends upon the inter-
pretation that may be given to the act of March 3; 1887, defining the
jurisdiction of the circuit courts of the United States. 24 St. p. 552,
c. 878; 25.8t. p. 433, c. 866. Before looking at the provisions of that
act, it w111 be well to inquire as to the nature of this suit.

By the act of congress .of August 7, 1888, known as the “Telegraph
Act,” it is provided that all railroad and be]egraph companies to.which
the United States has granted any subsidy.in lands, bonds, or loan of
credlt for the construction of either railroad or telegraph lines, and which

1Mr, J ust:ce HABLAN heard this case under special commission issued by Mr. Justice
FizLD, pursuant to section 617 of the Revised Statutes, and by consent of the parties.



