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think there is any infringement, and it is not shown that any purchaser
has ever been deceived in buying the underwear made by the Beach
Manufacturing Company for the underwear made by the complainant
company.

Bill dismissed,

Tar Jouria FowLeR.

Hansex v. TeeE Juria FowLER.
(District Courty S. D. New York. Jauunary 28, 1592_.)

PreRsOXAL INJURIES—DEFECTIVE ROPE—KNOWLEDGE OF MATE OF VESSEL—AOQUIES:"
_CENCE OF SAILOR. _
‘While ‘libelant, a seaman, was employed in scraping the mainmast of the Julta
Fowler, o a triangle ‘surrounding the, mast, the rope. holding the triangle broks, .
. precxpltamng libelant to the deck, and capsing injuries, to recover for which this.
-suit was brought. The evidence *showed that the rope was old and sphced and’
.that the attention of the mate, who rigged the triangle and was in chargé of the;
. work, had been called to its character before the accident.. It also appeared. that,
- all the men considered the rope of doubtful sufficiency, but that they continued’
- the work without objection, without demanding a new rope, and there was.no evi-
dence to show a new one would not have been furnishied them had they. asked for it. -

* -‘Held; that this was an acquiésceqice in the wrongful act of the mate, chatgmg
libelant also with neghgence. Four hundred dollars damages awarded. :

In Admlralty Libel by Frank S. Hansen agamst the schooner J uha
Fowler for personal injuries. Decree for libelant. . .

Carpenter & Mosher, for libelant.

Henry D. Hotchkiss, for claimant.

Brown, District Judge. . On the 7th of August, 1891, the libelant, a
geaman on board the Julia Fowler, was at work with two othets serap-
ing the mainmast on the triangular frame-work of wood surrounding.
the mast, which had been rigged up by the mate of the vessel for them
to sit on while at work. One side of the triangle was held by the end:
of the main throat-halliard, which gave way while the libelant was at
work, so that he fell upon the deck and suffered injuries which.up to
the present time have disabled him from work. The above libel is filed
to recover his damages, alleging negligence in that the halliard was
known to be unfit for the purpose. R

The evidence shows that the triangle was rlgged up under the im-
mediate direction and inspection of the mate; that the halliard was
broken at a splice; that it had not been used for the same. purpose be-
fore, and was unfit and insufficient.to support the three men who were
sent fo work in the triangle in the way that it wag rigged, namely, to
sustain the triangle by a single line, or purchase, instead’ of having the
line rove through the three sheaves of the block above, and. the two.
sheaves of a block below,. which would have divided the weight among
five. parts or purchases-of the same line. The master, who at the time



278" FEDERAL REPORTER; vol. 49.

was sick: below, states’ that the line would have been sufficient had it
been rigged in the latter way; and that the latter was the. proper and
usual' magde of rigging the: friangle, though it is sometimes done in the
mode used in this case. The mate’s statement that he had never seen
any other mode used at sea makes me discredit his testimiony on all eon-
troverted points.

It is plain that the mate was negligent in the performance of his du-
tie§ in the use of such a line to rig the triangle in that manner. He
ordered the use of this particular rope, and superintended the rigging
of it. The defect in the line was manifest upon inspection, as it was
spliced, and whipped for smooth running. The negligence of the mas-
ter, or chief officer who acts in the master’s place, to provide safe ap-
pliances for the use of the seamen, and the deliberate use of rigging or
methods plainly unsafe, affects both ship and owners with liability for
the ‘consequent damage. - The chief officer was not acting in the mere
capacity of .a fellow-laborer, as in Quinn, v. Lighterage Co., 23 Fed. Rep.
363; The Queen, 40 Fed, Rep. 694, 697; Hedley v. Pmlmey, (1892,) 1 Q.
B. 58 The case is substantially the same as that of The 4. Heaton, 43
Fed. Rep. 592, in which this rule was applied in respect to the use of
8 rotten gasket, See, also, The Frank and Willie, 45 Fed. Rep. 494.
The libelant - had nothing to do with preparing or rigging the triangle;
but when it was ready, he was ordered aloft to work upon it, and
obeyed. ¥

In defense it is m'ged that not long after the libelant and hn com-
panions had-‘begun work aloft, and while he was sitting in the triangle,
the mate noticed from the deck that the rope was defective, and called
the attention of the men to it, and asked Hansen if the rope was secure,
and said that he did not like the looks of it; that the libelant thereupon
examined the rope, and replied that it looked all right; and that the
men continued at work for a half hour afterwards before the halliard
broke. I:do not credit this version, but that of the men, who say that
Hansen’s reply was in effect that it was & mighty poor rope for such
work; and the‘weight of evidence on this point, notWIthstandmg the
fact that the libelant does not remember his language; is that he further
suggested - that they hurry on, so that if they fell, they would have a
less distance to fall.. Does that fact release the maté and ship from the
consequence-of their prior neghgence. and transfer the whole risk thence-
forth to thie seamen? . [ think not. * The men were neither told to come
down, nor does the matesay that he anthorized the men to come down, if
they thbughtl’t‘heirbpe insufficient. The men testify that'what the mate
said was, “Look out boys; thatisa poor rope.” The direction amounted
to little 1f anything more than to be cautious in their work and move-
ments, 80 ag°hot' to make Any unnecessary strain upon the rope. The
insufficiency. arose not mérely from the spllce, but in adjusting the rope
with a. single bearing. "The evidence leaves no doubt, however, that
ail' the men:considered the rope of doubtful sufficiency, and that they
would have been' justified in demanding another rope, or a readjustment
of it in a safe ianner;: but that they continued to work: without objec-
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tion. Norcan I find that, if a proper rope or readjustment had been
asked by them, it would not have been-allowed.: I do not see how I
can hold this to be less than acquiescence by them in the wrongful act
of the mate, such as to charge the men also with negligence or want
of reasonable care. The case falls, therefore, within the principles of
The Max Morris, 137 U. S. 1, 11 Sup. Ct. Rep. 29, 24 Fed. Rep. 860.
Though the libelant is yet far from well, his ultimate Tecovery, upon the
evidence, seems probable. I allow hxm $400, and costs.

'l‘nn Hore.

Stm Ins. Co. v. TR Horx.

(District Cowrt, D. Washington, N. D. Fobrulry 1n, 189&)

MARITIME LIENS--~INSURANCR PREMIUMS.
Under the general maritime law there isnolienona vesul tor murim {nsurance
. premiums due from her owner,

In Admiralty. leel by the Sun Insurance Company agamst the
bark Hope, ete., to recover insurance premmms. . Heard on, exceptmns
to the libel. Sustalned .

‘W, H, Whitllesey, for libelant,

C. D. Emery, for claimant.

HANFOBD D1str1ct J udge Thls isasnitin rem, to recover the amount
of a premivm for marine insurance issued to-the owner of the vessel
libeled. The claimant has filed exceptions to the libel on the gronnd
that there is no lien to support process in rem, | and the court is without
Junsdlctlon There is no statute giving a lien for insuranece premiums
in this state, and whether such a lien exists under the general maritime
law is a question upon which I find a conflict of authonty But a ma-
jority of the cases, and T’ think the’ wexghtler decisions, affirm that in-
surance for the personal benefit of an owner is not essential to render
a vessel seaworthy, or an aid to. navigation, and there can be no reason
for g1v1ng credlt to the vessel for such expense; therefore, the lien does
not exist. Henry, Adm. p. 180; The Jokn T. Moore, 3 Woods, 61;
The Jennie B, Gilkey, 19 Fed. Rep. 127 The Waubaushene, 22 Fed. Rep
109; note to The Dolphin, 1 th 580. I hold to this v1ew, and will
susta.m the exceptlons L



