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" LiacomBg, Circuit .Judge. The ‘question as to such a-eompound as
‘this being’ improperly described #s'a’ produét of coal-tar because some
Of' the. constituents of coal-tar have disappesred, is, I think, suﬂicxently
a.nswered by the testimiony, which*shows that from pitch), whlch is ex-

-pressly enumerated as one of the coal-far products several of its con-
stituents 'have been eliminated. I do not think it was the intention of
congrois to restrict these paragraphs to preducts or preparations in which
the entite’ constituents of coal-tar still remained, simply changed in
some’ why. or other by mianufacture,. Nor is it partmularly material
that other substances have been added if the determmmg characteristic
of the product or preparation is.something which it has received from
coal-tar; and: this the testimony shows. “For these reasons the decision
-of thié board: of appraisers is reversed. . The articles should be classified
undép ‘paragraph 83, as preparatitng of coal-tar, (not colors or dyes,) and
not ‘utider the extreme]y broad desxgnatxou of the othet” paragraph as
,“chem;oallzeqmpounds o R . S :

.. Haymoxnp Byckre Co, v, Goopmn RUBBER Co._

(Circutt Cawrt. D. COnnscticut. Februa,ry 18, 1892)

yon Invnn'rtoxs—mrmnamwm— ummmnr INwN TION '
n thete are grave doubts as to whether there is an infr gement, ana nprom puv
ﬂn earihg is assured a prellmmary injunction will be ddnied

Ip Equity Suit by the Hammond Buckle Compahy agamst the
Goodyear Rubber Compsny for mfrmgement of a patent shoe buckle.
eard on motion for a prehmmary mjunctxon. In_;lmctmn refused
.:George W. Hey, for plaintiff, ~ T ,
i C’. H Duell, for defendant.

..... e : .

SHIPM' 1::',‘“D1stnct Jﬁdge Thls bﬂl in equlty is ‘to prevent the al-
leged infringement of letters patent No. 801,884, dated July 15, 1884,
issued- to Theodore E. King and Joseph C. Hammond Jr., for a shoe
.clasp.; ‘The present hearing was.upon a motion for a temporary injunc-
tion. - The clasp of the ‘putent was described andi the: patent was ¢con-
strued it the opmlon of this court in Buckle Co. v. Hathaway, 48 Fed.
_Rep. 305, and in a subSequent decision of this court upon a motion for
rehearing i in ‘the 'same canse. 48 Fed. Rep. 834. The buckle of the
defendant is made under letters patent No. 418,924, dated January 7,
1890,-t0 John Nase, and..eonsists-of:two plabea, firmly riveted together
at the forward end, and free at the'other end. '-The upper plate is bi-
furcated at its rear end so a8 to form'tearwardly extending arms. © “The
tongue is provided w1th flattened, laterally projecting pivots, which are
journaled in angular flanged bearings, formed by bending the ends:of the
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lower ‘plate upward at right angles, and the upper plate is cut through
or slotted in each of ‘the rearward extensions, permitting the upwardly
extending ends or lips of the lower plate to- project through the slots.”
The pivots of the tongue pry apart the two leaves of the tongue-plate in
opening the clasp, and the upward projections of the under plate are and
must be long enough to be retained in the slots in the upper plate when
the clasp is opened, so that the tongue shall not slip out from the tongue-
plate. When the tongue engages with the catch-plate, the latter is
pulled over the bifurcated extensions of the upper plate, and rests upon
the upwardly projecting end® of the lower plate, which constitute one
gide of the bearings in which the tongue is pivoted. These projections
support the catch-plate when strain is applied by the pull of the tongue
upon it. The bifurcated extensions of the double-leaved tongue-plate of
the patented buckle were for the purpose “of forming supports, upon
which the catch-plate is drawn as the tongue is closed, and which pre-
vent the catch-plate from changing its position.” The plaintiff and its
experts think that each plate of the defendant’s buckle extends rear-
wardly beyond the pivots, and that both plates form the supports which
are described inthe patent. Tt is not clear to me that the arms of the
lower plate extend rearwardly of the pivot in the sense in which that
language is used in the patent. The ends of the lower plate form the
bearings for the tongue, and are turned upward at right angles; and it
does not seem to me, though I do not assert it positively, that the rear-
ward extension beyond the pivot of the lower plate of the patented
buckle exists in the defendant’s buckle, as contemplated in the patent
though it may nominally exist.

Upon the question of iniringement, it is to be premised that the arc-
tic buckle patents and the modifications of the same general type of clasp
buckles are so numerous that the scope of each patented improvement
must be a narrow one, and differences in gonstruction which are appar-
ently slight may make patentable differences.: It has' been heretofore
held upon this patent that the mere facts that the upper. plate of an al-
leged infringing buckle is a spring-plate, and that the lower plate does
not extend rearwardly of the pivot, do not prevent infringement, pro-
vided' the bifurcated upper plate extends on both sides of the tongue rear-
ward, to afford a bearing surface for the catch-plate.

The defendant’s buckle has an additional peculiarity of construction.
If the suggestion which has been made is correct, the lower plate does
not extend rearwardly of the.pivot, and the catch-plate rests upon its
upturned ends, whereas the catch-plate of buckle, D, in the Hathaway
Case, rested directly upon, and was supported. by, the upper plate. In
this. buckle the catch-plate is directly supported by the upwardly pro-
jecting sides of the bearings in which the tongue is journaled, The po-
sition of th'e-defendant is that it is not indirectly supported by the up-
per plate, but that the extensions of that plate are for the purpose of
protecting ‘or walling in the upturned ends of the under plate, so that
they shall-not be drawn away, and thus permxt the plvots of the tongue
to slip out-from their bearings. o
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. I do not decide that there is no-infringement, but. I..think there are’
such doubts in regard: to the question that a temporaty injunction should
not be granted, especially as assurances were given that.a prompt final
hearing can be had. The case is in such narrow limits that these assur-
ances can be fully carried out.’

Jaros Hyamnio Unperwear Co. v. Smvoxs e al.

(Circuit Cow;i, D. Massdchusetts. Febmary'ls, 1892.) .

TnADE-MAnK—INFmNGEMEVT e
: 'An underwear trade-mark, consisting of & sun surrounded. by rays, having a dis<
tinctly marked human face, and frequently, though not necessarily, bearing the
° words “ Warmth is Lite,” 18 not infringed by a symbol having an impérfect outline,
* somewhat resembling sun-rays, but whose characteristic feature is a circle'inclos:
ing & monogram, thelabel never bearing the words “ Warmth, 15 L1fe, ” but alwaya
having t.he name of t.he mahutacturing compa.ny using it L

In ‘qullty Smt ‘by: the J. aros Hygxemc Underwear Gompany agamst
Stephen:B. Simons and others, for mfrmgemenb of a trade-mark Blll
dlsnussed . I

- William P. Preble, Jr., for compla.mant. : SN ¥

C‘ha'rlea L. Burdeu‘ for defendants. : R TIT S

Gom' Circuit J udge. This.suit isfor the 1nfnngement ofa trade-mark
representmg the sun. The bill al]eges that the complainant, the Jaras
Hygienic' Underwear Cempany, is a corporation. organized:under the
laws -of the state of New York, and a citizen of that state. - The evidende
disclosesithat the trade-mark in controveérsy is the:property of the Jaros
Hygienic: Underwear Company, a -corporation organized under the laws
of the state of Illinois, and located. and doing, business at. Chicago; I11.
There i3 no evidence going to. prove that the complainant company suc:
ceeded  to the property and rights of the Illinois: company. . Upon the
record as it stands, therefore, the complainant has not. proved any-title
to the trade-mark in question.  The trade-mark:consists of a ‘symbol of
the sun, surrounded by rays. This mark is. frequently used with -the
words: “Warmth is Life”.on the face of the sun, but this is not an-essen-
tial feattire. The trade-mark shows the sun as a circular body, w1th Y
distinctly marked face, comprising eyes, nose, and mouth.

The real defendants in this case are the Beach ‘Manufacturing Com-
pany of ‘Hartford, Conn., the nominal defendants:being their selling
agents.' - While the. des1gn which' the Beach Manufacturing Company
use upon their. underwear has an imperfect outline, which might be
called the rays of the sun, yet the distinctive characteristic of their:label
or mark.is their monogram, inserted in the center of & circle. = They do
not use the words “Warmth is Life.” ~They print in prominent charac-
ters upon the label the words “The Beach M'f’g Co., Hartford, Conn.”
Considering the striking differences between the two designs; I do net



