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in that case, is legally bound to make a good ti tle. It is legally liable to per-

form its part of the contract, and issué the patént, as reqmred by the statute.

The United States are therefore responsible to the railroad company for the

land, or its full value, By the mistake of their officers, théy have put it out’
of their power to comply with their contract, and they are interested to the
full value of the land in setting aside the listing and patents resulting from

their mistakes, or having them judicially adjudged inoperative and void, in

order that they may relisve thiemselves from their liability.”

Time does not run against the government when it is a party to the
suit, unless it be a mere nominal party. The reason for this rule would
seem to apply where the suit involves a liability of the government for
its failure to do what 'the complainant has persistently and continuously
sought to get it to do, and what complainant seeks by the suit to accom-
plish.

Demurrer overruled, with lea.ve to defendants to answer within the
usual time,

"Uxion Loax & Trusr Co. v. SourrERN CaL. MoTor Roap Co.

(Circuit Court, 8. D. California. February 8, 1803,)

STrEET RATLWAYS—FORECLOSURE OF MORTGAGE—RECEIVERS.
In the foreclosure of a mortgage against a street-railway company, the receiver
will not be directed to pay out money in his hands for the purpose of grading and
macadamizing the street along and between the rails, in accordance with an order

fg’ the town trustees, when there is no lien in favor of the town for such an expend-
ure.

In Equity. Suit by the Union Loan & Trust Company, trustee, against
the Southern Caln‘orma Motor Road Company, to foreclose a mortgage.
Appllcatlon by the city of ‘San Bernardino for an order directing the
receiver to pay out certain moneys for gradmg and macadamizing the
street. Refused.

Rolfe & Preeman and John Brown, Jr., for city of San Bernardino.

S. M. White, for receiver,

E. H, Lamme, for complainant,

Ross, District Judge. This is an application by the city of San Ber-
nardino for an order directing the receiver in possession of the property
of the defendant company to pay out certain of the moneys in his hands,
as such receiver, for the purpose and under the circumstances hereinafter
stated. A part of the property of the defendant company of which the
receiver took possession under his appointment was a street railroad on
T street. in said city, built by R. W. Biitton, the assignor of the motor
road company, under and by virtue of an ordmance of the city granting.
him the right to do so, which did not des1gnate the kind or character of
rails to be used, or how they should be laid, but did require that—

“Said Button shall macadiamize the entire length of the street used by l,nq.
tracks between the rails, and two feet oiieach side of said track; also be-
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tween the tracks at those points where there may be turn-outs, side-tracks, or
switches, and shall keep the same constantly in repair, lush with the grade
of ‘the street as it now is, or may hereafter be established by the board of
trustees, with good crossings.” ‘

~ The road was built with T rails laid on ties. It was operated at heavy
loss by Button’s assignee, the defendant motor company, and, although
the losses were much reduced by the receiver, its operation continued a
non-paying business. On the 21st of April, 1891, the board of trustees
of the city passed a resolution of intention to order a certain portion of E
street on which the street railroad was constructed to be graded and mac-
adamized, except such ‘portions thereof required by law to be kept in
order | or repair by any person or company having railroad tracks thereon;
and ‘'on’the 4th day of August following, it ordered the work to be done.
The board of trustees then notified the receiver to remove the T rails and
tied’ i tisé on the road, and replace them with stringers and flat rails.
The receiver, in acknowledgmg the receipt of the notice, declined to com-
ply with the requirement contained in the order of the board, upon the
ground that it was contrary to the franchise under which the road was
constructed, and informed the trustees that, upon the return of the judge
of the: court to the district,— he then bemg in San Francisco ‘holding
court,—he (the receiver) would recommend an abandonment of the fran-
chise, not only as respected the portion of the street proposed to be graded
and macadamized, but for the entire line. A few days after this, to-wit,
on-the 25th of August the board of trustees passed a resolution dlrectmg,
dmong other things, that R. W. Button, his successors or assigns, grade
and macadamize that portion of E street mentioned in the resolutions'of
April 21st and August 4th, between the rails and for two feet on édch
side thereof. On the 8th da,y of September, 1891, the court, for good
chtise shewn, made an ordér authorizing and dlrectmg the receiver,among
othet things, to abandon' the franchise under which the road was con-
structed ‘and operated, and to remove the rails and ties from the street,
which he did. The position of the city now is that there is an equltable
obligation upon the defendant company to pay for grading and macadam-
izing that portion of the street described in the resolution of August 25th,
falling . between the places where the rails ex1sted before their removal,
and for two feet on each side thereof. ’

In view of the fact that the board of trustees, without the slightest le-
gal or eqmtable right so to do, adopted an order requiring the receiver
to take up the T rails and ties with which the road was built under the
franchise ‘theretofore granted to Button, and to replace them with string-
ers and’ flat rails, it is by no means clear that the equitable obligation
contendéd’ for by the city exists; for such a costly change in the con-
striiction of a non-paying road would probably have been worse than its
confiscation.  And when it is remembered that the board of trustees no-
tified the receiver to make that change without any right to do so, it is
not easy to see any good ground for comp]amt on its part that the ob-
jectionable rails and tiés were removed from the street, nor any just
ground to complain that they were not replaced with. stringers and flat.
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rails. But if it be conceded that there is some sort of moral obligation
resting upon the defendant company to pay for the grading and macad-
amizing in question, it would not, upon well-settled principles, justify
the court in directing thé receiver to make such payment out of moneys
in his hands. It is not pretended that any lien exists upon any of the
property of the defendant company for the proposed work. Nor is it
pretended that there was any specific contract on the part of the com-
pany for the payment .of the proposed work. Even if there had been
such a contract, the receiver could not properly be required to pay the
money as requested; ‘for, ag there is no lien, such payment would be, in
effect, to give a preference to such indebtedness. - ‘High on Rec.§§ 391,
398; Ellis v. Railway, 107. Mass. 1. In the case of Southérn Exp. Co. v.
Western N. C. R. Co.,;99 U. 8. 191, the contract between the express com-
pany and the railroad company was that the latter should give-to:the
former the necessary facilities for the transaction of all its business upon
the road; forward, without delay, bythe passenger trains, beth 'ways, all
the express matter that should bé offered; do all in its powerto promote
the convenience of the express company both at the way and terminal
stations; and carry free of charge the messengers-in charge of the express
matter; and the offiders and agents of the express ‘company passing: over
the road'on express business. Thé consideration for these stipﬁl'atmns
was a loan by the expreéss’ company to the railroad company of $20,000,

to ‘be-expended in repairs and equipments for the road, thie loan'to bear
interest’at the rate of 6 ] ‘per cent. per annuimn, and the payment of 50-cents
per 100 pounds for all express matter camed over the road, to-be ap-
plied in discharge of thelean and interest. The contract was to eontinue
for one year from the 1st day of January, 1866, and until the principal
and interest of the debt should be fully paid. The bill averred that the
receiver had refused to carry out the contract, and that the ‘principal of
$20,000,.and a part of the interest, were unpaxd Among other thmgs,
the court said:

- “There is another objection to the appellant's-case ‘which is'no less con-
clusive. The road is in the hands of the receiver, appointed in a suit brought
by thé bondholders to foreclose their mortgage. . The appellant has no lien.
The contract neither expressly nor by 1mphcat10n touches that subject. It is
not a license, as insisted by counsel. It is simply a contract.for the trans-
portation of persons and property over theroad. A specific performance by
the receiver would be a form of satisfaction or payment which he cannot be
required to make. As well might he be decreed to satisfy the appeliant’s de-
mand by money as by the service sought to be enforced. Both belong to the

lienholders, and neither can thus be diverted., The appellant can therefore
have no locus standi in a court of equity,” o , o

The application is denied.
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UNITED STATES v. CASE el al

(Distfrtct Court, M D. New York. February 19 1892)

Ac'rxow on Posnus'mn’s Bom:-—Evmnncn—Ex PARTE SETTLEMENT OF Accoums
Ex pa'rte accounts of officials of the Posb—oﬁoe department, ascertaining a defielt
in the gecounts of & postmaster, are.insufficient to support a judgment for the
United States in.an action on his bond, if thé'said officials act in a judicial and not
in a minlshehal éapacxty in an‘iv{ng at the ba’lanoe due,

At Law. Actlon by the Umted States agamst Rxley W. Case on his

bond as. postmaster, to recover an-alleged deficit in his accounts. It
was tried at the term . of this'court held at Rochester, May 12, 1891.
The plaintiff to prove its case depended solely upon statements of ac-
count: made by the officials: of the post-office department, and certified
a8 required :by:daw. "It was eontended on behalf of the plaintiff that
these statements were sufficient to establish: liability under sections 886
and 889 of the Revised Statutes, and the act of June 17, 1878, (20 St.
at Large, pp. 140, 141,) which latter act provides—
“That in any case where the postmaster general shall be satisfied that s
postmaster has made a false return of business, it shall be within his discre-
tion to withhold commissions. on such returns, and to allow any compensation
that under the circumstances he may deem reasonable »

. A verdict pro forma was ordered for the plaintiff, the eourt reserving the
consxdemtlon of the defendants’ objections until the hearing of the mo-
tion which was tl‘ereupon made, to set aside the verdict and fora new
trial. This motion was based upon the ground, first, that the accounts
offered.did not prove & cause of action; and, second, that the matters in
dispaute between ;the parties had, before the commeneement of this ac-
tion, been fully allowed and settled.. The-district attorney withdraws
oppgsition to the motion upon the authority of- U. S, v. Hulcheson, infra.
Motion granted.

..Dv 8. Alexunder, U. 8. Atty., and John E. szth and Frank C, Fergu~
m, Asst. U. S. Attys. -

Walter S. Hubbeu and Jo}m Van Voorhw, for defendants.

Ooxm, District Judge. The accoqunts offered in evidence by the plain-
{iff bring the defendants into, debt, because the officials of the post-otiice
department have chargei the. delendanls in gross with “commissions ille-
gally claimed” and “property illegally retained,” without a wor of proof,
so-far ad the decounts show, tokustain the charges These officials have
tried the question at issue between the departiment and the postmaster,
found him guilty of malfeasance, assessed the damages.against bim and
certified their findings. The evidence, if there was any, on which these
findings are based, has not been returned. There is nothing to show
what the property was that the postmaster is accused of retaining improp-
erly, or its value, or the reasons which induced the officials of the depart-
ment to make the charges relating thereto. The account does not show
why the commissions are illegal. It contains nothing but the unsup-



