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only would he lose the benefit of this testimony, but he would also be
delayed, and might be compelled to seek the plaintiff in another juriss
diction. The object of the cross-bill is to enable the defendant to assume
an aggressive attitude in the proceeding, and to use it as a means of set-
tling and closing up the entire controversy on which itis founded. This
object seems proper and commendable; and we do not find anything in
the rules governing equity pleading, which forbids its allowance. The
decisions in which it has been held that cross-bills come too late after
answers have been filed~—that they should be presented as soon as prac-
ticable, s0 as to avoid delaying the plaintiff’s efforts to obtain a trial,—
are not applicable to the circumstances of this case. The plaintiff’s mo-
tion must therefore be dismissed and the defendant’s allowed.

AcnEsoN, Circuit Judge, concurs,

SovrrerN Pac. R. Co. 9. STANLEY ef al.

(Cireuit Court, S. D. California. February 8, 1893.)

1. QureTiING T1TLE—RAILROAD LAXND GRANTS.

The rule that a suit to ﬁuiet title can only be maintained upon the legal title does
not apply as against a raiiroad companfv, with respect to lands granted to it by the
government, when it has done everything required to entitle it to the grant, since
it is powerless to compel the government to issue a patent therefor.

SaME. :

It wonld be inequitable to regard such a company as the legal owner for the pur-
poce of imposing taxes upon it, while denying it the same standing with respectto
the enforcement of its righta.

8. SaME—FOLLOWING STATE STATUTES,

Code Civil Proc. Cal. § 788, permitting actions to (}ulet title to be brought by per-
sons not in possession, is applicable to suits in the federal courts.

4. RAILROAD LAND GRANTS~PAsSING OF TITLE. :

Under Act Cong. March 8, 1871, granting lands in aid of the Texas Pacific Rail.
road Company, the full equitable title passed at the time of ﬂling the map of defi-
pite location of the road, and, as against such title, no rights could attach between
that date and the date of the order withdrawing the land from market.

5. 8aME—CLouD ON TITLE. ‘ . )

A Dbill to quiet title, alleging that the United States had full title at the time com-
plainant’s grant attached, and that defendant claims under a patent issued by the
state as for land to which the state was entitled in liesu of certain other grants,
shows a cloud upon the title, although it is not alleged that such lands were ever
listed to the state; since the state patent creates a presumption that all steps nec-
essary to its issuance have been complied with, : ‘

6. SAME—LIMITATIONS—INTEREST OF GOVERNMENT.

In an action to quiet title to railroad grant Iands, in respect to which the company
has performed all the requisite conditions, and has constantly sought, without suo-
cess, to obtain a patent, a.gainst one claiming under a state patent issued as for
1ands selected in lieu of other grants, the United States being legally liable to make

- the company’s title good, has such an interest in the suit, although not a party, as
will prevent limitation from running against the company’s cause of action.
7. BaMB—~LaAcHES. - ‘

In an action by a rallroad company to quiet title to lands granted to it by the
United States no laches can be imputed to the company with respect, to time pass-
ing betweeii ‘the date of the grant and the time of complete performance of the con-
ditions thereof; for, though the title passes as of the date of the grant, it only does
80 by relation, upon the performance of the conditions, and before performance no
such suit could be maintained.

-
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‘In:Equity. Suit by the Southern: Pacific Railroad Company against
Stanley and others to quiet title to lands Heard on demurrer to the
bill.. Qverruled. : . .‘

Joseph D. Redding and Creed Haymond, for plaintiff,

Houghton, Silent & Campbell, for defendants.

‘Ross, District Judge. By the bill filed in this case the complainant
seeks to-have its alleged title to the land in controversy established, and
to obtain a decree that the patent under which the defendants assert title
to the premises is null and void, and enjoining defendants from claim-
ing title thereto thereunder or at all. The demurrer raises a number of
objections to the bill. . The title claimed by the complainant comes from
the act of congress of March 8, 1871, entitled “An act to incorporate the
Texas Pacific Railroad Company, and to aid in the construction of its
road, and for other purposes.” The bill shows that the line of road
thereby authorized to be located and built was located and built by the
complainant, and that it thereby earned the granted lands. It alleges
that on the 8d day of April, 1871, a map showing the definite location
of the road was filed in the. office of the secretary of the interior and
in that of the commissioner of the general land-office; that the lands in
controversy are within 20 miles of the line of the road as so definitely
located and afterwards constructed; that at the time of the definite
location of the route they had not been granted, sold, reserved, occu-
pied. by homestead settlers, pre-empted, or otherwise disposed of, for
any purpose whatever, and that the United States had full title thereto on
that day; that subsequent to the said 3d day of April, 1871, one J. Q. A,
Stanley “made a location upon said land, as lieudand, in lieu of & por-
tion"of a sixteenth section of school land lost to the state of California
under the grant of congress to it of March 3, 1853;” that thereafter the
land wds awarded to Stanley by the state of Califomia; and that on the
24th of July, 1874, the state issued to him its patent therefor, under
which the defendants assert title to the premises. -

‘The first objection urged to the bill on the part of the defendarits is
that it does not appear therefrom that no other right than that set up in
the bill attached to the land prior to the order withdrawing it from mar-
, ket, which the bill alleges was made on the 10th day of May, 1871. The
answer to this is that, according to the averments of the bill, the title of the
complainant, attached to the land, not at the date of the order for its with-
drawal from market, but at the t1me of the definite location of the route
of the road. - Siouz C’zty & 8t. P. BR. Co. v. Chicaga, M. & St. P. Ry. Co.,
117 U. 8. 408, 6 Sup. Ct. Rep. 790; St. Paul & S. C. R. Co. v. Winona &
St. P, R. Co., 112 U.8.726,5 Sup Ct. Rep. 334; Van Wyck v. Knevals,
106 U. 8. 360, 1 Sup. Ct. Rep. 836. The land in question, then, being,
according to the allegations of the bill, vacant, unappropriated public
land of the United States, became, by virtue of the congressional grant,
‘the property of the comp]amant True, the dry, legdl title remained in
th]el government; and thls fact is the ground of another objectlon to the
‘bill.
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It is said that a suit to quiet title can only be maintained upon the
legal title. Undoubtedly the general rule in equity practice is that such
a bill cannot be maintained without clear proof both of the legal title and
possession in the complainant. Frost v. Spitley, 121 U, 8. 552, 7 Sup.
Ct. Rep. 1129. But this rule, I think, should not be held to apply
where, as here, the grant is from thé government; where all of its con-
ditions have been complied with, the land earned, and become taxable
to the grantee in the state where 1t is mtuate, where the grantee’s equity
has become perfect, and nothing remains to be done but the conveyance
of the dry, legal title, which the grantee is powerless to compel the gov-
ernment to make. See Frost v, Spitley, 121 U. 8. 556, 7 Sup. Ct. Rep.
1129, It is certainly not in accordance with equltable principles to re-
gard the complainant as the legal owner of the land for the purpose of im-
posing the burden of taxation upon it, (Van Brocklin v. Tennessée, 117 U.
S. 169,6 Sup. Ct. Rep. 670,)and not conslder it in the same light when
it comes to seek the enforcement of its rights respecting the property.
By ‘the rigid rules of law, complainant could not be regdrded as the legai
owner until the conveyance to it of the legal title from the government,
and therefore in this court it could not maintain an action of e_]ectment
for the re¢overy of the land. But this is an additional reason why" a
court of equity should regard the complamant in the light already mdx-
cated:

- It is also contended that as the bill fails to show possession of the
land in complainant, it cannot be maintained. The point would be good
but for the statute of California permitting such actions to be maintained
whether the complainant be in or out of possession. Code Civil Pro¢.
Cal. § 788; People v. Center, 66 Cal. 551, 5 Pac. Rep. 263, 6 Pac. Rep,
481, Castro v. Barry, 79 Cal. 446, 21 Pac. Rep. 946. Such & state stat-
ute, enlargmg, as it does, the class of ‘cases in which relief was formerly
afforded by & court of equity in quieting the title to real property, is
applicable to, and may be administered in, the federal courts. Hdlland
v. Challen, 110 U. 8. 15, 3 Sup. Ct. Rep. 495. .

It is further urged that the bill does not show that the claim set up
by the defendants casts a cloud upon the complamants alleged title;
and this because it is not alleged that the land in question was ever se-
lected by the state or listed to it by the United States. But the bill
does allege that the United States had full title on the day the complain-
ant’s grant attrched to the land, and that thereafter the state issued to
Stanley a patent therefor as land to which the state was entitled in lieu
of a portion of a sixteenth section granted to it by the act of congress
of March 8, 1858. The government of the United States is the original
source under which both complainant and defendants claim title; the
complainant under direct grant to it from congress, and defendants un-
der a congressional grant to their grantor. “Every instrument purport-
ing by its terms to convey land from the original source of title, how-
ever invalid, creates a cloud upon the title, if it requires extrinsic evi-
dence to show its invalidity.” Pixley v. Huggins, 15 Cal. 128. A pat-

ent from the state for lands in liet of a sixteenth or thirty-sixth section
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granted to it by the act of congress,of March 3, 1853, shows at least a
prima fam title in the holder, on which he could recover in ‘ejectment
in the absence of evidente overcoming it.. The patent is attended with
the presumption that every step necessary to its issuance has been com-
plied with including the hstmg of the land to the state. - Unless this is
so, it is difficult to percejve the use of such an instrument. The existence
of such a patent creates a cloud upon the true title. Van Wyckv. Knevals,
106 U. 8.'370, 1 Sup. Ct. Rep. 336..

" 'Another objectlon urged by the defendants to, the bill is that it is
barred by lapse of time. It is therein alleged, in effect, that, ever since
the grant to complamant attached to the land in questlon complamant
has been persistently and continuously, but in vain, endeavoring to pro-
cure from the officers of the land department of the government a pat-
ent for this, among other lands embraced by its grant.. Counsel for de-
fendants contend that . the1 fact ‘that ‘complainant was during all of
this time | pressmg its demand for a patent from the government does not
excuse its delay in brmgmg the present suit against the defendants,
which was not commenced’ ‘until February 20, 1890; that complainant
had the same title to the land in question on Aprll 8, 1871, that it had
on February 20, 1890; and that its right to mamtam a snlt of this nat-
ure, if it ever. exmted accrued when the state patent was issued, on the
24th of July. 1874, and that complainant’s long delay in asserting its
rights against defendants ought to: bar the suit. It is true the right to
niaintain the suit would haye accrued to ;complainant upon the issuance
of the state patent in July, 1874, if the land bad then been earned by
the building of the road; otherw:se not, - Complainant’s title only be-
came perfect by the comphance on itg part with a]l of the conditions of
the grant, and when that was done,; the title related back to the date of
the grant. It does not appear from the bill that the title of the com-
plamant to the land in question. thus became’ perfect prior to January,
1878. But, mdependent of this consideration, it seems to me that the
reason of the court for denyihg the soundness of a like position of coun-
sel in the case of U. 8. v. Curtner, (decided in this circnit by Mr. Justice
FieLp and J udge SAWXER,) (Cal.) 38 Fed. Rep. 1, apphes to the pres-
ent case. It is true the suit there was brought in the name of the
United States, but it was, brought in the interest of the railroad company,
to procure a decree annulhng the listing over to the state of certain lands
gelected by the state in lieu of certain sixteenth and thirty-sixth sec-
tlons, and annulhng certam patents 1ssned by the, state therefor; it be-
ing claimed that the lands were embraced in the grant to the railroad
company. The court sa,xd'

. “There has been no, laches on the parb of the rgxlroad company. It has
been pressing its claim earnesily before the department from the first, and it
could not go any faster thah the business and course of procedure of thé de-
partment permitted. The company could not sue the govérnment. Besides,
‘we do not think the government is wholly without interest.  If these lands
are within the statutory grant, the company has earned:them by a full per-
formance of. its. part of- the statutory contract, and an abselute, indefeasible
right to a patent; pnincumbered by any cloud, bas vested. . The government,
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in that case, is legally bound to make a good ti tle. It is legally liable to per-

form its part of the contract, and issué the patént, as reqmred by the statute.

The United States are therefore responsible to the railroad company for the

land, or its full value, By the mistake of their officers, théy have put it out’
of their power to comply with their contract, and they are interested to the
full value of the land in setting aside the listing and patents resulting from

their mistakes, or having them judicially adjudged inoperative and void, in

order that they may relisve thiemselves from their liability.”

Time does not run against the government when it is a party to the
suit, unless it be a mere nominal party. The reason for this rule would
seem to apply where the suit involves a liability of the government for
its failure to do what 'the complainant has persistently and continuously
sought to get it to do, and what complainant seeks by the suit to accom-
plish.

Demurrer overruled, with lea.ve to defendants to answer within the
usual time,

"Uxion Loax & Trusr Co. v. SourrERN CaL. MoTor Roap Co.

(Circuit Court, 8. D. California. February 8, 1803,)

STrEET RATLWAYS—FORECLOSURE OF MORTGAGE—RECEIVERS.
In the foreclosure of a mortgage against a street-railway company, the receiver
will not be directed to pay out money in his hands for the purpose of grading and
macadamizing the street along and between the rails, in accordance with an order

fg’ the town trustees, when there is no lien in favor of the town for such an expend-
ure.

In Equity. Suit by the Union Loan & Trust Company, trustee, against
the Southern Caln‘orma Motor Road Company, to foreclose a mortgage.
Appllcatlon by the city of ‘San Bernardino for an order directing the
receiver to pay out certain moneys for gradmg and macadamizing the
street. Refused.

Rolfe & Preeman and John Brown, Jr., for city of San Bernardino.

S. M. White, for receiver,

E. H, Lamme, for complainant,

Ross, District Judge. This is an application by the city of San Ber-
nardino for an order directing the receiver in possession of the property
of the defendant company to pay out certain of the moneys in his hands,
as such receiver, for the purpose and under the circumstances hereinafter
stated. A part of the property of the defendant company of which the
receiver took possession under his appointment was a street railroad on
T street. in said city, built by R. W. Biitton, the assignor of the motor
road company, under and by virtue of an ordmance of the city granting.
him the right to do so, which did not des1gnate the kind or character of
rails to be used, or how they should be laid, but did require that—

“Said Button shall macadiamize the entire length of the street used by l,nq.
tracks between the rails, and two feet oiieach side of said track; also be-



