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© I do not doubt the good faith of the plaintiff in alleging. herself to be
& citizen of New York, nor of her intention to become a resident of:that.
state, but upon the facts as presented, I feel bound to hold that she be-
came a resident of Newport, R.:, about the year 1875, and that she
has continued to remhain a resident of that city., Suppose the defendant
in this case had been a citizen of New York, instead of Rhode Island,
and the alleged wrong complained of had happened in New York, and
the plaintiff had brought suit im the federal court there, would the de-
fendant have been entitied to have the cause dismissed, upon the papers
submitted in this case, on the ground that the plamtlﬁ‘ was in fact a citi-
zen of New York?
The motion to dlsmlss for want of Junsdwtxon is granted.

MCCLELLAN et dl. v. Pmn'r e al.

(Ctreult Court of Appeala. E’ighth Cireuit. February 1, 1893)

1. Wrir or Ennon—ann—Dn—InnmUmen

‘Where on error to the circuit court of appeals the citation {s made retumnble 60
days after its date, (as allowed by rule 14, par. 5, 47 Fed. Rep. viL,) and the
writ of error on a day named. which is less than 60 days therefrom, it will be pre-
sumed that the fixing of the latter day was an oversight, and the writ will not be
dismissed where the record is filed - thereafter, but within 60 days, t,hough rule 18,
Id. vifi., requires the record to be filed “by or before the return-day.”

2. BaME—RECORD—CERTIFICATE—MISTAKE.

Where the clerk of the lower court transmits the transcript to the circuit court
. of appeals under the proper caption, the fact that he certifies on the writ of error
that. e “therewith transmits to the supreme court of the United States” a duly-
certified transcript, etc., is an immaterial mistake.

8. BaME—CITATION—~AMENDING RETURN.

Where there is nothing in the record to show that the person served with the ci-
tation was a person upon whom a lawful service could be made, the return inay be
amended to show that he was in fact attorney for defendant in error.

4. BAME—BOND—IRREGULARITY,

The mere fact that a supersedeas bond which is sufficient in all other respects wu
taken and approved before the writ of error was sued out is an immaterial irregu-
larity, as the court will presume that it was reapproved upon the issuance of the
citation and the allowance of the writ,

8 Bame.

‘When the security of the supersedeas bond is sufficient, as required by Rev. St

U. 8. $1000, it is immaterial that it is signed by only one of the plaintiffs ln error.

In Error to the United States Court in the Indian Territory. ‘

Motion to dismiss the writ of error and vacste the supersedeas.

John H. Rogers, for the motion.

George E. Nelson and William M. Cravens, opposed.

Before CarpwzLL, Circuit Judge, and 8HIRAS and THAYER, sttnct
Judges.

TrAYER; District Judge. This case comes from the United States
court in the Indian Territory. The record shows that final judgment
was rendered against the plaintiffs in erroron July 8, 1891. " On the 29th
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of July, 1891, a supersedeas bond was presented to the judge of the lower
court, which was approved by him on that day, and was filed with the
clerk of ‘the court on July 31, 1891. On the 15th of August, 1891,
a writ of error was allowed and a citation duly signed. - The citation was
gerved oh one W. T. Hutchins, September 10, 1891. A return was
made to the writ of error by lodging & transcript of the record in this
court on October 12, 1891,

We ‘are asked to dismiss the writ of error mainly on the following
grounds: Because the record was not filed in this court, as- required by
rule 165 “by or before the return-day;” because no return has been made
to this court of the writ of error; because the citation hag never been
served; and because the bond antedates the writ of error, and is otherwise
irregular and defective. It is sufficient to say that, as the cause was
docketed and the record filed in this court within 60 days after the cita-
tion was signed, we think the first ground of the motion is untenable.
The record shows that the writ of error was made returnable on October
7, 1891, whereas the citation issued on the same day admonishes the de-
fendant in error to be and appear in this court 60 daysafter it bears date;
that is, after August 15, 1891, Paragraph b of rule 14 requires writs
of error and citations to be made returnable “not exceeding sixty daya
from the day of signing the citation.” In view of these facts, we must
infer that the return-day stated in the writ was due to oversight; very
likely to' an‘error made in the computation of time. 'The record having
been filed within 60 days after the writ was issued, we will not, under
such circumstances, hold that there has been any such default as war-
rants a dismissal of the writ.

- The second ground of the motion is likewise \mtenable The clerk
of the lower court certifies on the writ of error that he “herewith trans-
mits to the supreme court of the United States a duly-certified trang-
cript of the record,” etc. 'But the caption of the return, and the fact
that the récord was lodged in this court, shows conclusively that this
was what the court intended. We will ignore such obvmus mistakes,
whlch do nof tend to prejudice either ‘party.

- “The third ground of the motion, above stated, has more mierit. There
is nothing in the record before us to show that W. T. Hutchins, upon
whom the citation wasg served, was a person upon.whom such service
could lawfully be made; and by appearing specially for the purpose of
this motion only, the defendant in error has not waived service of the
citation. “We are assured, however, that service was had upon an attor-
ney who represented the: 'defendant in error on:the trial in the lower
court, and it is clearly within our power to permit the return on the cita-
tion to be amended so asto show that fact.

“ The' objections taken to the bond are not adequate to warrant us in
dlsmlssmg the writ of error or in vacating the supersedeas., If there are
defects in the bond, we have undoubted authority to allow a bond to be
given which! shéll cure such defects. : O Reilly v. Edrington, 96 U. 8.
724, 726; Dapidson v. Lanier, 4 Wall. 453 454; Broten: v. McConnell,
124'U. 8. 489, 490, 8 Sup. Ct. Rap.. 559; Amon v Raglroad Co., 23
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How. 1. But, in view of the nature of the objections made to the bond,’
we are of the opinion that it is not necessary to require another bond to
be given. It is made payable to the proper parties, it contains the
proper statutory conditions under section 1000 of the Revised Statutes of
the United States, and no objection is made to it on the ground that the
penalty or the sureties are insufficient to secure the debt, damages, and
costs, if the plaintiffs in error fail to prosecute their writ to effect. The sole
objections to it seem to be that it was taken and approved by the lower court
before a writ of error was.sued out, and that it is not signed by both of
the plaintiffs in error. Section 1007 evidently contemplates that secu:
rity shall be taken when the citation issues; and such is the usuval and
proper practice. It was irregular, therefore, to take, approve, and file a
wpersedeas bond reciting the allowance of a wnt of error before any such
writ had in fact been allowed. But it was competent for the court to
reapprove the bond on the issuance of the citation, and such approval
may be inferred or presumed, and we think it ought to be conclusively
presumed from the subsequent issuance of the citation and allowance of
the writ of error.  Brown v. McConnell, 124 U. 8. 490, 8 Sup. Ct. Rep
659; Sage v. Railroad Co., 96 U. 8. 714

The ObJectlon taken to the bond becaunse it was only signed by one of
the plaintlﬁ's in error has much less weight. The statute (section 1000)
only requires- the court “to take good and sufficient security.” That
such secunty hag been taken (the bond being signed by two sureties) is
not denied. The bond accordingly satisfies the requirements of the
statute, though only signed by one of the plaintiffs in error. ‘

The motion to dismiss the writ of error and vacate the supersedeas wﬂl
accordingly be denied, if within 30 days the return on the citation ig
amended so as to show due service, and. leave to amend such return is
hereby granted, : C

. )
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PuLiMaN’s Parace-Car Co. v. CENTRAL Trarsp. Co.t
(Cireutt Court, B. D. ,Pmmuwanw. December 14, 1391.)

L. EQUITY—DISCONTINUANCE-~CROSS-BILL. ‘
The complainant in an equity suit will not be a.llowed to discontinue where an ln~
junction has been granted and the defendant seeks, by a cross-bill consonant with
the purpose of the original bill, to take advantage of the testimony in the case and
:? secure rights which he wou.ld otherwise have to secure by an independent ac:
on.
9. S8aME—WHEN Cross-Bini, May BB FILED.
A cross-bill may be filed after answer filed, where the complainant is seeking to
discontinue, and the object of the cross-bill is to enable the defendant to take an
aggressive attitude and settle finally the rights in lmga.tion.

In Equity. Motion by eomplamant for leave to discontinue and by
defendant for leave to ﬁle a cross-bill. * Bill by Pullman’s Pa.lace-Car

‘TReported by Mark Wilks Collﬂt, Esq., of the Philadelphia bar.



