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DxEessErR v. Epmson TrrumivaTing Co.

(Circuit Court, D. Rhode Island. February 12, 1802.)

1. JURISDICTION OF FEDERAL COURTS—CITIZENSHIP—RESIDENCE.

‘Where the parents of a minor remove from the state of her birth when she is
10 years old, her citizenship follows theirs, although for nearly 10 years longer she
remains in the original state, completing her education, and spends but partof each
year at the new home of her parents. i

2, Bame. - ‘

QOne who depends entirely upon her grandparents for support, and makes her
permanent home with them at the place of her former residence, continues to be a
resident of that place, though in company with her grandmother she spends about
half of each year in a different state, living in different rented houses, and has the

. bona fide intention of becoming a resident of the latter state. .

At Law. Action by Susan L. R. Dresser against the Edison Illumi--
nating Company. Heard on motion to dismiss for want of jurisdiction.
Granted. ; ' ‘

Wm. @. Roelker, for plaintiff. v

Saml. BR. Honey and Arnold Green, for defendant.

Corr, Circuit Judge. The defendant moves to dismiss this suit for
want of jurisdiction, upon the ground that the plaintiff, at the time of
bringing the suit, was a citizen of the state of Rhode Island, and not a
citizen of the state of New York, as alleged in her writ. It appears from
the affidavits that the plaintiff is the daughter of George W. Dresser,
and that she was born in the city of New York in 1864, where her
parents then lived. Subsequently, Mr. Dresser moved to Newport, R.-
I., and he became a resident of that:city as early as 1875. This ap-
pesars from the following facts: He began paying personal property taxes
in Newport in that year; he registered in Newport as a voter in 1873;
he was on the voting lists of that city.-from 1878 to 1881, and voted
there in 1880; he died in Newport in 1883, and was buried there.
Mrs. Dresser, the plaintiff’s mother, died in Newport a short time be-
fore her husband, and was buried there. The plaintiff remained at
school in New York after her father changed his residence to Newport,
and down to about the time of her father’s death, in 1883, spending
only a portion of each year in Newport. = This circumstance, taken in
connection with the fact of her birth in New York, is urged to support
the position that she still remained a resident of New York. When Mr,
Dresser established his residence in Newport, the plaintiff was a minor,
about 10 years of age. Her place of residence, therefore, would natu-
rally follow that of her parents, and would be in the place where the
family home was located. Although the plaintiff continued her educa-
tion in New York, and passed only a part of each year in Newport, she
became legally a resident of Newport when her parents became residents
of that city, and made it their permanent domicile and place of family
abode. I have no doubt, therefore, that Newport was the legal resi-
dence of the plaintiff on the death of her father in' 1883, she being then
19 years of age. Upon the death of their parents, the Dresser children,

v.49F.no.4—17



258 ‘- FEDERAL REPORTER, vol. 49. - ..

comprising the plaintiff, her three younger sisters, and a brother, went
to live with their grandfather, Daniel Le Roy, at his residence No. 208
Bellevue avenue, Newport, and, with the exception of the brother, these
children have continued: to make this their home down. to the present
time. The grandfather, Daniel Le Roy, died in 1885, and since then
they have lived with their grandmother, Mrs. Le Roy. The plaintiff
derives her entire support from her grandmother. While the plaintif’s
permanent home has been at the Le 'Roy house in Newport since her
father’s death, she has not in fact resided there contmuously, for it ap--
pears that- she was abgént portions of each year prior to 1888, visiting
relatives or friends in New York, Boston, and other places, and that-
since 1888 Mrs. Le Roy and herself have spent about half of each year
in New York in several different rented houses. During the spring, how-
ever, the family have always returned to their residence in Newport. I
do not think these absences: from Newport effected a change of residence
on the part of the plaintiff, because they were only temporary, her per-.
manent residence continuing to be Newport. . ’

Daniel Le Roy, the plamtlﬁ“’s grandfather, was a resldent of New York
down to 1882, and it is claimed that he was still a resident of New York
when he died at Newport, in 1885. . Stress is laid by the plaintiff upon
this circumstance, in connection with :the testimony, of Mrs. Le Roy,.
who says that her husband never intended to change his residence to
Newport, and that she always considered herself a resident of New York. .
‘Whether the plaintiff’s grandfather, Daniel Le Roy, at the time of his
death in 1885.was a resident of Newport or of New York, it is not neces-
sary for us to determine, but, as bearing upon this point, and upon the
general question of the residence of the Le Roy and . Dresser families at
the present time, it is important to note certain facts brought out in the
affidavits: Mr. Le Roy gave up his residence on Twenty-Third street, New
York, in 1883, ‘owing to the encroachments of business, and moved with
his family to. Newport:. He died in Newport, and his will was probated
there. One .of his daughters, Mrs. Dresser, the plaintifi’s mother,
lived in Newport at the time of her death, in 1883, and was buried there.
Another daughter, the widow of Edward King, has lived in New-
port for many years. A son, Stuyvesant Le Roy, has for a long time
been a resident of Newport, and votes in that city. . His widow, Mrs,
Le Roy, has lived in the same house in Newport since the death of her
husband in 1885, and it. has been her. only permanent residence, and
the Dresser children, except the son, have lived with her, and have
made her house their home. Residence does not depend upon intent
alone, but such intent must be accompanied by acts .showing what the
fact really is.. A person roay actu,a,lly-reside in one place, but intend
toi reside in another, but such intention is not sufficient to create a change
of residence, S0, too, &, person may have been born and have resided in
a certain. place, and may have removed temporarily to another place, in-
tendmg to return to:the former place; but, if the laiter place becomes
in fact his fixed abode; the mere intention to return will not keep alwe
the residence in the former place. . . w ‘ ,
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© I do not doubt the good faith of the plaintiff in alleging. herself to be
& citizen of New York, nor of her intention to become a resident of:that.
state, but upon the facts as presented, I feel bound to hold that she be-
came a resident of Newport, R.:, about the year 1875, and that she
has continued to remhain a resident of that city., Suppose the defendant
in this case had been a citizen of New York, instead of Rhode Island,
and the alleged wrong complained of had happened in New York, and
the plaintiff had brought suit im the federal court there, would the de-
fendant have been entitied to have the cause dismissed, upon the papers
submitted in this case, on the ground that the plamtlﬁ‘ was in fact a citi-
zen of New York?
The motion to dlsmlss for want of Junsdwtxon is granted.

MCCLELLAN et dl. v. Pmn'r e al.

(Ctreult Court of Appeala. E’ighth Cireuit. February 1, 1893)

1. Wrir or Ennon—ann—Dn—InnmUmen

‘Where on error to the circuit court of appeals the citation {s made retumnble 60
days after its date, (as allowed by rule 14, par. 5, 47 Fed. Rep. viL,) and the
writ of error on a day named. which is less than 60 days therefrom, it will be pre-
sumed that the fixing of the latter day was an oversight, and the writ will not be
dismissed where the record is filed - thereafter, but within 60 days, t,hough rule 18,
Id. vifi., requires the record to be filed “by or before the return-day.”

2. BaME—RECORD—CERTIFICATE—MISTAKE.

Where the clerk of the lower court transmits the transcript to the circuit court
. of appeals under the proper caption, the fact that he certifies on the writ of error
that. e “therewith transmits to the supreme court of the United States” a duly-
certified transcript, etc., is an immaterial mistake.

8. BaME—CITATION—~AMENDING RETURN.

Where there is nothing in the record to show that the person served with the ci-
tation was a person upon whom a lawful service could be made, the return inay be
amended to show that he was in fact attorney for defendant in error.

4. BAME—BOND—IRREGULARITY,

The mere fact that a supersedeas bond which is sufficient in all other respects wu
taken and approved before the writ of error was sued out is an immaterial irregu-
larity, as the court will presume that it was reapproved upon the issuance of the
citation and the allowance of the writ,

8 Bame.

‘When the security of the supersedeas bond is sufficient, as required by Rev. St

U. 8. $1000, it is immaterial that it is signed by only one of the plaintiffs ln error.

In Error to the United States Court in the Indian Territory. ‘

Motion to dismiss the writ of error and vacste the supersedeas.

John H. Rogers, for the motion.

George E. Nelson and William M. Cravens, opposed.

Before CarpwzLL, Circuit Judge, and 8HIRAS and THAYER, sttnct
Judges.

TrAYER; District Judge. This case comes from the United States
court in the Indian Territory. The record shows that final judgment
was rendered against the plaintiffs in erroron July 8, 1891. " On the 29th



