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Tar Masor Wnrtam H. Tantum.?

SuOE ¢ al. v. Low Moor Irox Co. & al.

(Circuit Court of Appeals, Second Clrcuit. Decembé‘r 14, 1891.)

Gnmmu. AVERAGE—VOLUNTARY STRANDING—SAVING OF LIPE,
Where the master of a vessel, which was dragging her anchor in a gale and fn
danger of going ashore, slipped the cable, and voluntarily stranded ber, in substan-
tially the same place, under the same conditions, and with the same result to her
cargo, as must necessarily have soon resulted from her draggmg anchor, held no
case of general average. 46 Fed. Rep 125, afirmed.

In Admiralty. Appeal from a decree of the district court of the
United States for the southern dlstnct of New York, dlsmlssmg the libel
of the libelant. Affirmed. ‘

The schooner Major William H. Tantum, loaded with a cargo of iron,
went for refuge inside the Delaware breakwater, September 8, 1889,
The bad weather developed into the great storm of September, 1889,
and the vessel gradually dragged her anchors, until the 10th, when some
of her anchor chains gave way, and at'4' o’clock in the afternoon but a
single one remained, and the vessel was drifting towards the beach,
broadside on. In thls situation, her master, fearing for the lives of
those on board, determined to slip his cable and run ashore, head on.
The cable was accordlngly slipped, and the vessel, without canvas, paid
off and went head on the beach, afterwards turning broadside to the sea,
and becoming a total loss. Part of ‘the cargo was saved, and forwarded
to its destindtion. The ship-owtier claimed a general average, and
brought this suit against the cargo-owner to recover $2,939.08, the
amount charged against the cargo by the average adJusters The dis-
trict'court held that the att of the master in slipping his cable was done
for the ‘purpose of saving life, and with no other motive; and therefore
dismissed the libel. 46 ‘Fed. Rep. 125, The libelaints thereupon ap-
pealed to thig eourt. P R ‘

Wing, Shoudy & Putnam, for appellants.

Sidney Chubb, for appellees.

Before WarLace and Lacomse, Circuit Judges.

Per CuriaM. At the time she slipped her cable, the Major William H.
Tantum was on the eve, not of foundering in deep water, as her counsel
contends, but of going ashore. Her hatches were not even started, she
was making no water, and, at the rate at which she was drifting, all the
indications were that she would, in a few minutes, ground on the beach,
to leeward of her, broadside to the seas. The master slipped his cable,
and thus hastened the end, not averting any imminent peril of founder-
ing in deep water, selecting no more favorable locality for stranding, and,
though she struck bow on, swinging afterwards broadside to the seas;

'Reported by Edward G. Benedict, Esq., of the New York bar,
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in other words, as-the learned district judge expresses it, stranding her
“gubstantially in the same place, under the same conditions, and with the
same result to the cargo,” though by striking bow on there was secured
a better chance to save the lives of all on board. No case of general
average is made out. The decree of the district court is affirmed, with
Costs.

McKeEN v. Mogrsg.}

(szrcw!t Court of Appeals, Second Circuit. November 7, 1891.)

/
1. DEMURRAGE—FAILURE TO PROTEST—LACHES.

On olaim of demurrage it was shown that neither the charter nor the bill of 1ad-
ing contained any provision as to demurrage; the master made no formal protest
against the delay, but signed without obJecmon the bill of lading, and did not bnng

" suit until long after. eld, that demurrage could not be recovered.

2. ACCORD AND SATISFACTION—RETAINING CHECE—FPROTEST,

A master of a vessel received from the charterer a check, which charterer
claimed was in full payment of the master’s claim for demurrage. The master re-
tained the check, but notified the charterer that it was not sufficient, and that he
:ivould sue, Hebd, that his retaining the check was not an accord and satisfac-

on.

In Admiralty. Appeal from a decree of. the district court of the
United States for the southern district of New York, dismissing the libel
of the libelant.

The respondent chartered libelant’s schooner to carry ice from Rich-
mond, Me., to New York. The vessel arrived at Richmond August 27,
1890, and her master at once gave notice of his readiness to load. The
loadmg was not-completed until September 10th. -Libelant claimed that
five days would have been sufficient in which to load, but it appeared
that he m&de no formal protest against his detention. Neither the
charter nor the bill of lading contained any provision in regard to de-
murrage, .apd the master signed the bill of lading without protest. He
also made no-complaint on his arrival in New York, or at any time un-
til thé comimencement of this suit. The district court dismissed this
part of the libelant’s claim. There was also a further claim by the libel-
ant for demurrage at Poughkeepsie. The respondent admitted some lia-
bility, and gave the master a check for $125. The latter retained it,
but did not agree to accept it in full settlement, or to retain it. He also
notified the charterer that he would sue. On suit being brought, re-
spondent claimed that the retaining of the check by the master was an
accord and satisfaction. The district court declined to sustain the ¢laim,
and awarded judgment to the libelant for $484 demurrage, less the $125
already pdid, and both parties appealed to this court.

. Wileon, :Adams & Green, for libelarit.
Wing, Shoudy & Putnam, for respondent.
Before WaLLACE and LacomBg, Circuit Judges, -

1Reported by Edward G. Bepedict, Esq., of the New York bar,
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" Per CorraMi There i no merit in/the claim of :the libelant for the
detention of his vessel at-Richmond. = He was aware of this himself, and
did net assert any such ¢laim in his conversations with:the respondents,
but ingisted upon compensation for the detention at Poughkeepsie. The
respondents, recognizing their.liability for the detentiowat Poughkeepsie,
tried to induce him to accept $100 in full. He refused, and they handed
him a check for $125. When he read it, and saw the amount, he told
them it would not satisfy the owners; but they insisted upon his keep-
ing it, telling him, if he found it did not satisfy the owners, to return
it; and he replied that he would sue.them. Not only did he not prom-
ise to accept the check in full settlement, but he did not expressly prom-
ise to return it. If his conduct led them to supposé he would return it
before suing them, they have lost nothing by his omission to do so.
Even 'if: he had expresely promised to do so, his subsequent neglect or
refusal would not afford the respondents a defense."He was entitled to
a much larger sum; and nothing short of an accord and satisfaction, or
the acceptance of the check as a discharge in full, i a release. The de-
cree is affirmed, without costs of this court to eithér party, both parties
having appealed, and the cause is remanded to the.circuit court with in-
structions to enter a decree accordingly, with interest, o

Tar FrED. JANSEN.

. LyNcu e al. v. THE FrED. JANSEN o al.

(Circuit Court of Appeals, Second Clrcutt, January 18, 1893.)

CorLisroN—8a1s anp Tua witH Tow.

The schooner T. was going westward through East river, at flood-tide, keeping
close to the eastern shore of Ward'’s island to avail herself of the slack-water. The
wind died out as she reached Negro point, and here she was overtaken by a tug
towing a schooner on a hawser of about 800 feet. The tug passed on her port side
at a distance of from 40 to 150 feot, but, as the T. struck the tide; which here sets
strongly towards Long island, she sheered to port, and struck the tow, though she
put her wheel hard a-port, and dropped her main peak. Held, that the tug was
solely in faunlt, as it was her duty, as an cvertaking vessel, to take sufficient room
for & safe passage. 44 Fed. Rep. 778, reversed.

Appeal from the Circuit Court of the United States for the Southern
District of New York. ‘

In Admiralty. Libel by Daniel Lynch and others against the steam-
tug Fred. Jansen for collision. The libel was dismissed in the district
court, which decree was affirmed by the circuit court. Libelants appeal.
Reversed. ) o

Edward D, McCarthy, for appellants,

Wm. W. Goodrich, for appellee.

Before WaLLace and Lacomeg, Circuit Judges.



