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Sosy. v.y Hussarp, Collector,

(Cirouit Court, D. Connecticut. January 27,1802) |

1. CosroMs DuriEe—ToBACCO WRAPPERS—PERCENTAGE OF QUALITY.

Under Act Cong. March 8, 1888, § 6, (22 St. p. 503,) imposing a duty of 75 cents
per ‘pound upon unstemmed leaf tobacco of which 85 per cent. is suitable for wrap-
pers, and 85 cents on all other unstemmed leaf tobacco, but one rate of duty is pay-
able upon the whole unit of quantity, whatever that may be; and whether that rate
is 75 or 85 cents depends upon whether the percentage of wrappers in the unit is
greater or less:than 85 per cants. v ] :

2. BaMe—Uxir OF QUANTITY. ‘ ; o )
The unit of quantity under the statute is'the separated quantity of unsternmed leaf
.tobacco ‘of & uniform grade; and where the, entry consists of many bales of the
same brand, honestly and fairly packed, the rate of duty is determined by ascer-
taining whether the percentage of wrappers in-the whole lot is greater or less than
85 .p%r gent.:thereof. Faik v Robertson, 11:8up. Ct. Rep. 41, 137 U, 8. 225, distin-
guishe ) . . i - )

At Law. "‘;A(’-,tion by Charles Soby against Charles_'C‘_. Hubbard, as
collector of customs, to recover duties paid under protest on certain im-

ported tobacco. ‘Judgment for plaintiff,
Lewis E. Stanton and William Stanley, for plaintiff,
George G, Sill, U. 8. Dist. Atty., for defendant.

- SuIPMAN, District Judge. -This is an action at law by Charles Soby
to recover from the collector of customs for the port of Hartford the du-
ties, which are claimed to have been illegally exacted, and which were
paid under protest, upon:a portion of an importation of Sumatra tobacco
into said port from Amsterdain, in June, 1890. The parties, by writ-
ten stipulation in writing, and duly signed, waived a trial by jury, the
cause was tried by the court, and the following facts are found to have
been proved and to be true: -The plaintiff, Charles Soby, a citizen and
resident of Conpecticut, purchased of Schroeder & Bon 100 bales of Su-
matra unstemmed leaf fobacco, to be ysed for wrappers. The whole
number of bales were, upon-their arrival in New York from Holland in
June, 1890, immediately transported, without appraisement, to the port
of Hartford. The invoice consisted of two different plantation lots,—
one of 43 bales from the “Lankat” plantation, and one of 57 bales
from the “Senembah” plantation. The hands of tobacco had been
properly packed in bales in the usual way in Sumatra, without fraud,
or attempt to deceive or to evade the customs laws of this country, and
had not been opened or repacked in Holland, and were all intended for
wrappers. The tobacco in each separate lot was of uniform quality.
Upon the entry of the goods in Hartford, the two plantation lots were
separately examined, weighed, and appraised by the appraiser. Five
bales of the Lankat lot and six bales of the Senembah lot were set apart,
cut open, and ten hands were drawn from different parts of each bale.
The hands from each bale were separately weighed, the weights were re-
corded, the leaves in each hand were separately counted, and the num-
bers were recorded.
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According to the table furnished by the appraiser in New York, and
rpproved by the treasury department, all hands of tobacco weighing from
3 to 3 1-32 ounces, and counting 18 leaves per hand, are equal to 100
leaves per pound. All those weighing from 3 2-32 ounces to 3 6-32
ounces, and counting 19 leaves to the hand, equal 100 leaves to the
pound. No examination as to size or fineness of texture was made. The
examination was made strictly in accordance with instructionsw hich
were approved by the treasury department, and no complaint is made
of its accuracy, or of the accuracy of its results. There were 7,401
pounds in the Lankat lot, upon which the appraiser reported: “ Leaf
tobacco, over 100 leaves per pound, 6,941 pounds, or 93 1-4 per cent.,
75 cents per pound; and all other leaf tobacco 460 pounds, or 6 3- 14
per cent., 85 cents per pound.” There were 9,816 pounds in the Se-
nembah lot, upon which the appraiser reported: “Leaf tobacco, over
100 leaves per pound, 8,194 pounds, or 83 483-1009 per cent. of all, at
75 cents per pound. All other leaf tobacco, 1,622 pounds, or 16 526-
1009 per cent. of all, at 35 cents per pound.” The Lankat lot was with-
drawn for transportation to New York, where the duty was paid, so that
no question arises in this case in regard to that lot. The collector re-
turned on the warehouse entry: “Senembah (M. Y.) P. Fifty-seven
bales wrapper tobacco. Over 100 leaves per 1b., 8,194 pounds, at 75
cents; not over 100 leaves per lb., 1,622 pounds, at 35 cents.” A duty
of 75 cents per pound was ¢xacted, and paid under protest, upon 8,194
pounds, to obtain possession of said goods, and a duty of 35 cents per
pound was exacted and paid upon 1,622 pounds. The plaintift made
due protest and appeal, and all the statutory prerequisites to the insti-
tution of a suit weré duly complied with. No evidence was offered upon
the trial to show that the Senembah tobacco had more or less than 85
per cent. of the requisite size and of the necessary fineness of texture to
be suitable for wrappers. The plaintiff offered some evidence to show
that some of the leaves were torn or broken, or worm-eaten, or rusty,
but ‘did not undertake to show that the percentage was more than 15
per cent. It was apparent that the percentage of inferior tobacco was
quite small, but whether it was a trifle more or less than 15 per cent.
did not appear. The torn and broken leaves became so in transporta-
tion and by rubbing against the outside of the bale.

The questions upon the foregoing facts are whether the statute was
correctly construed, and whether the collector exacted the proper rate
of duty. The tobacco was dutiable under section 6 of the Act of March
3, 1883, ¢. 121, (22 St. p. 503,) which is as follows:

“Leaf tobacco, of which eighty-five per cent. is of the requisite size and of
the necessary fineness of texture to be suitable for wrappers, and of which
more than one hundred leaves are required to weigh a pnund, if not stemmed,
seventy-tive cents per pound; if stemmed, one dollar per pound. All other
tobacco in leaf, unmanu[dctured, and nol stemmed, thirty-tive cents per
pound.

This statute received, during its life-time, various -constructions from
the officers' whose duty it'is to construe the customs revenue laws. It
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is not clearly expressed, and there were serious practical dlfﬁcultxes in
the way of administering it, under any construction.

- The first question is whether the . provision in regard to weight re-
lates to the 85 per cent. which is to be of the requisite size and texture,
or whether the statute is to read, « Leaf tobacco, of which more than
one hundred leaves are required to weigh a pound ? The latter con-
struction has never apparently been favorab]y considered by the treasury
department or by the supreme court. The statute means that leaf
tobacco, not stemmed, which has in its unit of quantity, whatever that
unit may be, 85 per cent. of the requisite size, fineness, and Weloht is
dutiable at 75 cents per pound.

' The next and most important questmn relates to the unit upon which
the 85:per cent, is ‘to be calculated: In Falk v, Robertson, 137 U. 8.
225,.11 Sup. Ct. Rep. 41, there were in each bale two separate classes
of tobacco, one ¥ wrappers,” and the other “fillers,” and each class was
separated. from the other by strips of paper or cloth, so that when the
bale was opened one class was readily separable from the other. The
whole of the wrapper. class was of the specified size, ﬁneness, and
weight. = The supreme court held that in such case the unit was not the
bale, but was the separated quantity of the wrapper leaf of the speci-
fied description. The facts in this case are very different from those in
the, Falk Case, but the idea which the court gives of the proper unit
upen which. calculation is to be made is also applicable to different
states of fact. The unit is the separable and separated quantity of
leaf tobacco wrappers of substantially uniform grade. A whole in-
voice, fairly.- packed, agd consisting of one grade or lot, might be a
proper:unit.,, When the invoice consists of two or more separate lots,
of different :grades, it cannot be the unit. When bales are falsely
packed, or the tobacco is fraudulently admixed with “filler” tobacco, or
two classes, of tobacco are presented in one bale, the leaf tobacco in
wrappers,, answering the statutory description in each bale, is, as in the
Fulk, Case,. properly the unit. In this case there were two separate lots,
all the tobaceco was for wrappers, the lot in question was of uniform
grade, and there was no. fraudulent admixture of inferior tobacco. I
am: of opipion that the proper unit was the quantity of tobacco in the
Senembah lot. The quantity contaii: a fraction over 83 per cent. of
the required weight. Whether it contained more or less of the requi-
site finengss and size is unknown. The instructions of the treasury de-
partment apparently proceeded upon the theory that the size and fine-
ness would correspond with the weight; and, so far as the testimony in
the case shows, I am not prepared to say that this theory is not a cor-
rect one, - The examination of the appraiser having shown that 83 per
cent. of the quantity bad the statutory requisite as to weight, the col-
lector exacted a duty of 75 cents per pound upon that percentage of the
entire number-af pounds, and a duty of 35 cents per pound upon the
rest of the tobacco. I am of opinion that the statute imposed a duty of
75 cents. per pound upon the whole quantity if'85: per cunt. thereof
came up to the statutory standard, and of 35 cents per pound if 85 per.
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cent. was not reached. The rule under which the collector acted
jgnored the requirement of the statute in: regard to 85 per cent. The
statute does not say that a duty of 75 cents is imposed upon so much
of the unit of calculation as reaches the required standard, and a duty
of 35 cents upon the residue; but it says that the higher rate is imposed
upon the whole quantity if 85 per cent. thereof has the requisite de-
geription. The statute did not contemplate that from aunit of uniform
grade the portion of tobacco which was of the required standard was to
be sorted out, and considered as dutiable at 75 cents. . If this is the
correct theory, if a quantity of tobacco of uniform grade and honestly
packed contains only 10 per cent. of the‘required standard, and 90 per
cent. of inferior grade, the 10 per cent. is to pay 75 cents per pound.
Again, if the unit happened to be 100 pounds, 86 of which were of the
requisite standard in the three partieulars of size, fineness, and weight,
the collector would, in accordance with this rule, exact 75 cents per
pound upon 86 pounds, and 35 cents .per pound upon 14 pounds,
whereas; the statute requires a duty of 75 cents upon the whole :100
pounds. Accordingly, the papers in the case show that the collector
was about to collect upon 93 per cent. of the Lankat lot a duty of: 75
cents per pound, and a duty of 85 cents per pound tpon the remaining
7 per cent., whereas, if 93 per cent. conformed to the required stand-
ard, the entlre quantity was dutiable at the larger rate. ‘

The theory of the department is based upon those clausesin the demsmn
in the Falk Case which say that the duty of 75 cents per pound is imposed
upon any quantity of unstemmed leaf tobacco of the, specified quantity
and weight. This languageis to- be read in the light of the peculiar facts
of that case, and in connection with other language of the court which'
shows that emphasis was placed upon these facts. I do not think. that
it was the intention of the court to hold, where leaf tobacco, designed
and generally suitable for wrappers, and of uniform grade, had  been
packed without fraud or false packing, that so much of the tobacco in
the uniform lot as conformed to the requisite description, without any
reference to ‘the 85 per cent. provision, was dutiablé at 75 'cents per
pound, and the residue, whether more or less than 15 per cent. of the
entire quantity, was dutiable at 85 cents per pound. Such a eonsiruc-
tion would create a new statute. The decision of Judge WHEELER, in
the case ‘entitled In re Blumlein, 49 Fed. Rep. 228, which was recently
tried in New York, accords with the views which T have expressed.

Let judgment be entered for.the plaintiff for the sum of $3 271 and
<costs, and let a oertlﬁcate of . probable cause a150 be: entered
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‘ . In' re JoRDAN, -

(District Court. S. D. lowa, E. D. February 9, 1802.)
1. Hangis CorrUs—IssuANC! L .
Habeas corpus, though a writ of right, will not issue as of course from the fed-
"+ eral'conrts, since Rev. St: U. 8, § 7565, provides that, on application, it shall issue
{grthwit’!l, “unless it appears from the petition itself that the party is not entitled
ereto. " '
%, Same—FroM FepERAL COURTS To SraTE OFFICERS,
. ‘Pederal courts will {)roceed with great caution upon applications for writs of
habeas corpus in behalf of a person imprisoned under process of the state courts,
and, when practicable, will investigate the questions raised before issuing the
- .writ. ‘ . .
8, BAME—-QUESTIONS REVIEWABLE—VIOLATION OF STATE. LIQUOR Laws,
" Whare a person has been convicted of violating the prohibitory liquor law of Jowa
' 'by &'state court of general jurisdiction baving jurisdiction of the person and thesub-
ec tter and authority to render the pm;{.wular judgment, such decision cannot
e reviewed in the federal courts on an applicatiocn for a writ of habeas corpus, al-
Jleging that the sales for which the couviction was had were made in the original
pavksges of importation, but also showing that the court charged the juryin strict
accordance with the decision of the United States supreme court in the original
package case, (Leisy v. Hardin, 10 Sup, Ct. Rep. ¢81, 185 U, 8. 100.)
4. BaME—QUESTION oF Facm. - . : : EE .
- -On,hhens corpus to release a person convicted of crime In a state court the fed-
eral ‘éourts have no power to inquire whether the evidence was sufficient to support
the verdict and judgment. . : ‘ .
5. Baue—CoNTEMPTS. T ! s
. Ap application to a fedegal court for a writ of habeas enrpus to release a person
{impridoneéd by virtue of-a judgment of a state court, based upén a finding of con-
tempt, I8 to be determined by the same principles applicable in the case of a judg-
ment on the verdict of a jury, - s
8. IxToxioaTiNg Liqgrors—“Origrnar, Packade® Decisions, o
... In Letsy v. Hurdin, 10 8up. Ct. Rep. 681, the'supreme court did not declare the
lowa gxfohi'bit,ory law void, either in whole or in part, but merely restricted its ap-
‘plication to property enﬁr’elg within the jurisdiction of the state. In re Ruhrer
- 11 Sup;: Ct. Rep. 86b, 140 U. 8. 563, followed.’ - - - . -
7. BAME~TAXATION AND PROTEOTION—~CONSTITDTIONAL Law, .
The payment of the tax {mposed upon retail liguor dealers by the statutes of the
E“""’ States in no wise eéntitles the dealer to protection against a state prohibitory
W . ; L Iy : .

On. Application for Writ of Habeas Corpus. Writ denied,
Liston McMillan, for. petitioner, o ~
D. H, Emery, for respondents.

- WoorsoN; J. Upon January 23, 1892, the application of Kinsley
Jordan for writ. of habégs. corpus was presented to this court. =The ap-
plication, “with accompanying exhibits, is voluminous.. In subtance,
it alleges that petitioner’is restrained :of his liberty by. the sheriff of
Wapello county, Iowa, who detains petitioner by reason, as claimed,
of certain writs of execution or mittimus, issued upon judgments rendered
by the district and circuit eourts of said Wapello county, a portion
whereof were rendered on verdicts of guilty in criminal cases, and ‘the
remainder upon findings of said courts that petitioner was guilty of
contempts in having violated certain injunctions. All of said judgments
are for alleged violations of statutes of lowa with reference to sale of in-
toxicating liquor. These judgments, as exhibited, with application, are
seven in number, and may be summarized as follows:



