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in the trade, now sometimes called “crayons.  This higher duty is laid
upon these specific things particularly described. The nature of them
is not changed, and they none the less remain these specific things by
being sometimes, or even generally, called something else. If these are
wood pencils, filled with crayon material, they are none the less pencils
of wood filled, and dutiable as such. This is in accordance with the
cases of Arthur v. Lahey, 96 U, 8. 112; De Forest v..Lawrence, 13 How.
274; Maillard v.. Lawrence, 16 How. 261; Robertson v. Perkins, 129 U.
8. 233, 9 Sup. Ct. Rep..279; and Robertson v. Glendenning, 132 U. S.
1568, 10 Sup. Ct. Rep. 44. In each of these cases there was a.specific.
description which left no room for trade names. ' They decide that where
an aot of congress lays right hold of a thing, angd says that that particu-
lar thing shall have a duty upon it thus and so, when it is that thing
the duty cannot be got rid of by calling it something else, or giving it
some other name., Looking at this evidence carefully, it does not ap-
pear to me clear that they have got to calling these things so universally
“crayons” that we can say, as matter of fact, that the trade name is
“crayon,” but. generally they are known as “pencils.” Much less were
they known as “crayons” in 1888, at the passage of this act. As they
are filled with crayon material, there is some propriety in using the name
“crayon;” but if they are of wood, and filled with that or other mate-
rial, they would still be pencils of wood, although the wood, without any
material, would not be a pencil. The decision of theboard of United
States general appraisers is affirmed. . , bk ~

. In re BLuMLEIN et al.
. (Circutt Cowrt, 8..D. New York. - January 5, 1892)

Toms DutIES—TARIFF oF 1883—CrAsSTFIATION—Sunitns Liar Tosacco.
Qus Unstemmed: Sumatra leaf tobacco consisted of 37 balés, composed, as to marks
- gnd numbers, of three lots, the tobacco being packed in the usnal manner in which
" Bumatra tobaceo is imported’ weighed by the United Stutes weighier upon arrival;
.- one bale in ten being sent to the appraiser’s stores for éxamindtionyand being thers
.. exumined by the United States examiner by opening each of the sample bales in
the usnal maniier employed ih miaking such examinations in the tobacco trade, and
ten hands belng withdrawn from each sample bale duly examined by the examiner,.
and found to consist entirely of &eaves suitable in size and fineness of texture for
cigar wrappers; and the hands being thereupon weighed by the examiner and the
leaves counted, and the proportion of hands containing leaves requiring more than’
100 toweigh a pound, and those containing leaves less thap 100 to the pound, being:
ascertained and separated) and the same proportions being ¢alculatéd upon the
sample bale and upon the lot represented by such sample bale; such proportion
.. consisting, .in the case of the first lot, 0of 20 per cent. of the tobacco found to be of
" leaves reqairing mote than'100'to weigh & pound, and 80 per cent. of leaves running
less than 100 to the pound; in the second lot, of 18 bales, all of the hands being
found to contain leaves requiring less than 100 to the pound; in the third lot, of 9
Yales, 60 per cent. being found to contain leayes requiring more than 100 to the
‘pound, and 40 ;per cent. containing leavas of: less than 100 to :the pound; and the
, guty being thereupon assessed by the gollector upon the tobacco- at the rate of k63
" cents per pound upon the proportion containing leaves requiring more than 100 to
. the pound, and 35 cents: per pound uponithe propirtion Gonsisting of leaves rup=
ning less than 100 to the poundy:, held, that the sproceedings of ,thp collect,o;'_ in thq,
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ascertainment of the character, size, fineness, and weight of the tobacco were regu-
lar and proper, but, that, the result of his examination showing that in no distin-
guishable mass of the tobacco was there 85 percent. of the requisite size and of the
necessary fineness of texture, and of which more than 100 leaves were required to
weigh a pFound, none of the tobacco was dutiable at 75 cents per pound under
Schedule F, paragraph 246, Tariff Ind. (New,) of the tariff act of March 3, 1888,
but that the whole 87 bales were dutiable only at 85 dents ger pound; under para-
graph 247, Tariff Ind. (New,) of the same schedule and tariff act.

At Law. ~
Application by the importers, Blumlein & Co., under the provisions
of section 15 of the act of congress of June 10, 1890, entitled “An act to
simplify the laws in relation to the collection of the revenues,” for a re-
view by the United States circuit court of the decision of the board of
United States general appraisers at the port of New York, affirming the
decision of the collector in the classification for duty of certain un-
stemmed Sumatra leaf tobacco, entered at said port by the above-named
importers on June 30, 1890. The importers procured the return of the
board of United States general appraisers to be filed in the circuit court, .
under the provisions of the above-cited act of June 10, 1890, and ob-
tained from the court an order referring the matter to one of said board
of United States general appraisers, as an officer of the court, to take fur-
ther evidence: therein. Upon this reference voluminous testimony was
produced on behalf of the importers, and also on behalf of the collector
and the government. The testimony so taken showed that the mer-
chandise consisted of Sumatra leaf tobacco, unstemmed, packed in the
usual and ordinary manner, in 37 bales, which were divided on the in-
voice, as to mdrks and numbers, in 8 lots,—the first lot containing 10
. bales, the second 18 bales, and the third 9 bales; that upon the arrival
.of the merchandise it was weighed by the United States weigher, whb
made hig return of the gross weight, of the tare, and of the net weight'
of the aggregate tobacco, and also of each bale thereof; that the collector
designated -and caused to be sent to the appraiser’s stores for examina-
tion 1 balé from -the first lot of 10, 2 bales from the second lot of 18,
and 1 bale from the third lot of 9, making 4 bales out of the importa-
tion of 87 bales; that these 4 sample bales were opened by the United
States examiner at the appraiser’s stores by cutting the covering of the
bales, and opering the contents, in the manner usually employed in ex-
aminations made in the trade dealing in a like class of tobacco; that
from each sample bale 10 hands of the tobacco were withdrawn by the
examiner, taking the hands indiscriminately from the different parts of
the bale; that the examiner carefully examined the leaves of the tobacco
in each hand so withdrawn, and determined that all the tobacco was of
the requisite size and necessary fineness of texture to be suitable for
wrappers; that each hand was weighed by the examiner, and the leaves
in each hand counted; that from a table prepared by the freasury de-
partment, and issued to the examiners for their use, the number of
leaves weighing over 100 to the pound was ascertained, and, inthe case
of the first lot of 9 bales, 8 hands were found to contain leaves running
less than 100 to the pound, and were consequently placed under a col-
umn as dutiable.at 35 cents per pound, under the provisions of Sched-
ule K, paragraph 247, Tariff Ind. (New,) of the tariff aet of March:8;
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1883, and 2 hands were found to contain-leaves requiring more than
100 to the pound, and were placed in.a 75-cent column, as being of the
tobacco - dutiable' at that rate per: pound -under paragraph 246, Tariff
Ind. (New,) of said schedule and tariff act, the proportion belng, there-
fore, 20 per cent. of thd lot dutiable at 75 cents per pound, and 80 per
cent. dutiable at 35 cents per pound; that it the'second lot of 18 bales
all of the hands drawn as samples were found to contain leaves re-
quiring . less than 100 to the pound, and that whole lot was conse-
quently returned as dutiable at 85 cents per pound; that in the third
lot of 9 bales, out of the 10 hands drawn from the sample bale, 6 of
such hands contained leaves requiring more than 100 to weigh a pound,
and were returned as dutiable at 75 cents per pound, and 4 hands con-
tained leaves weighing less than 100 to the pound, and were returned as
dutiable at 35 cents per pound, namely, 60 per cent. of the lot at 75
cents, and 40 per.cent. at .35 cents, per pound; that the entire invoice
was liquidated at these same proportions in the lots, respectively, and
the duty assessed accordingly by the collector.

The importers, in their protest, which consisted of 24 different alter-
native allegations of alleged error in the classification of the merchandise
by the collector, took the ground, among other things, that the tobaceo
was not of the requisite size and of the necessary fineness and necessary
weight to bring it within the 75-cent provigion of the tariff act; that the
examination was illegal, and contrary to law; that the tobacco was put
up in the usual manner, and that any attempt to separate the leaves as
they exist in the hands for the purpose of classification was illegal, and
contrary to law; that the hand should be taken as the unit of quantity; .
that the bale should be taken as the unit of quantity; that the invoice.

ghould be taken as the unit of quanlity; that the examination of only
10 hands of a bale was. not in compliance with the requirements of sec-
tions 2901, 2939, Rev..S8t. U. 8.; that the regulations of the secretary
of the treasury with respect to the classification of such leaf tobacco had
not been complied with; that the leaf tobacco in question, if found to be
uniform in its putting up and packing, so as to constitute but one kind
or line of tobacco, if 85 per cent. of it was not of the requisite size and
of the fineness and of the weight specified in paragraph 246 of the tariff
act of March 3, 1883, then the whole lot was dutiable at only 85 cents
per pound, under paragraph 247 of said act. In behalf of the govern-
wment the testimony of several trade witnesses was produced on the ref-
erence above mentioned, who testified that Sumatra leaf tobacco at the
time of the passage of the tariff act of March 3, 1883, was examined in
the trade, upon purchases and sales thereof, by opening one bale in ten,
and sometimes one bale in four or five, and withdrawing from the sam-
ple bale from four to ten bhands, in the same manner as was done in the
present cage; and that it was never customary in the trade to draw more
than ten hands from a sample bale, as the withdrawing of more would
tend to destroy the bale, or materially injure it as an original package.

On the trial in the circuit court, after the reading of the testimony as
above, counsel for the importers argued against the regularity of all the
proceedings by the collector and his subordinates, claiming that the ex-
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amination was not a proper or sufficient one; that the character and weight
of the tobacco could not be ascertained in the manner pursued by the
government officers, and that it was the duty of the United States weigh-
ers to weigh the tobacco in the course of such examination when it be-
came necessary to ascertain the weight of leaves weighing more or less
than 100 to the pound; and that the United States weighers, not having
officiated in weighing the leaves upon such examination, vitiated the
result obtained by the examiner,

In behalf of the collector and the government, it was argued by the
United States district attorney that the statute in the case of this mer-
chandise only required a practical and business-like examination of the
tobacco; that nothing in the law could be construed to require such ex-
amination as would seriously injure or perhaps destroy some part of
the importers’ merchandise; that the examination of no more than one
bale in ten was required by law or by the treasury regulations; that such
examination had been conducted, as was shown by uncontradicted evi-
dence, in accordance with the usual proceedings in cases of examination
of Sumatra leaf tobacco in the trade and commerce of this country at
the time of the passage of the tariff act, and that such examination as’
made by the government officers was entirely fair and just; (citing Samp-
son v. Peaslee, 20 How. 571;) that the examiner having determined that
all of the tobacco in the ten hands withdrawn by him from each sample
bale was of the requisite size and fineness suitable for wrappers, (which
finding was uncontradicted by evidence,) and having ascertained the
proportion of the hands so examined in which the leaves weighed over
100 to the pound, and the proportion in which the leaves weighed less,
and having determined and’set apart in his examination those hands
containing the light-leaved tobacco from' the hands containing the
heavy-leaved tobacco, was a division of the hands, and consequently
of the sample bale, and of the whole lot represented by that bale,
into two distinguishable quantities; that such division, so made, con-
stituted the two masses of the tobacco as contained in each lot, and
that such divisions were as geparable and distinet for the purposes of
classification as were the two kinds of tobacco separated in the bales
in the case of Falk v. Robertson, decided in the supreme court of the
United States, as reported in 137 U, 8. 225, 11 Sup. Ct. Rep. 41; and
that each of such divisions was the unit upon which the 75-cent rate
should be computed; the bale, as decided, not being the unit. In the
Falk Case, supra, it was further argued that the United States weighers
bad nothing to do with weighing any portion of the merchandise for the
purpose of its classification for duty; the weight of the tobacco upon entry
having been determined by the United States weighers, as shown by the
return in this case. Mearriott v. Brune, 9 How. 634. The United States
district attorney also cited Rev. St. U. 8. §§ 2882, 2890; Treas. Dept.
RNeg. 1884, arts, 1455-1470,-incl.
 Charles Gum, (Wm. Wickham Smith, of counsel,) for importers.

Edward Mitchell, U. S. Atty., and James T. Van Ramsdaer, Asst, U.
8. Atty., for the United States.
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- WHEELER, District-Judge. In the matter of the appeal of Blumlein
& Co. as to the duty on leaf tobacco. Schedula F of the act of 1883
provided that—

“Leaf tobacco, of which eighty-five per cent. is of the requlsite size and of
the inecessary fineness of texture to be suitable for wrappers, and of which
more than one hundred leaves are required to weigh a pound,—if not stemmed,
seventy-ﬁve cents per pound; if stemmed, one dollar per pound.”

Here was a lot of leaf tobacco in bales, packed in the usual way, as
_tobacco is -usually packed, all of it pof the requisite size and necessary
fineness of texture to be suitable for.wrappers, and enough of it of the
requisite lightness to.make 20 per cent. of it light enough to take more
than. 100 leaves to weigh a pound, and 60 per cent. of other parts of it
light enough to take over 100 leaves to weigh a pound. The bales were
of uniform quality, and this percentage was made by sample of 10 hands,
drawn from sample bales of more than 1 in 10, and weighing it. - The
cugtom-house officers ascertained this percentfxge, it seems to me, in the
proper way. It is said that it ought to have been Welghed by a United
States weigher, but I do not think so. When it is getting at the clas-
‘sification ‘of the goods, I do not think that is necessary, I do not see
but that they proceeded regularly in ascertaining what these goods were.
But when they got it done, (it was unstemmed,) they put 75 cents per
pound on as many. pounds of those bales in which there was tobacco of
the requisite lightness in one case as 20 per cent. would be of the whole,
and in the other case ag 60 per cent. would be of the whole. They
did -not assess 75 cents a pound on.any particular mass or quantity
of tobacco, but they. found in one .mass 20 per cent. of the requi-
site lightness mingled- in the usnal way with the rest, and in the other
mass 60 per cent. of the requisite lightness so mingled; and then co..i-
puted the number of pounds there would be of the requisite lightness at
those rates per cent., and assessed, the duty on that number of pounds,
as an undivided part of .the whole, and exacted that duty, which was
paid. - If that is right, the decision is right; if not, not. Now this
statute contemplates that in this tobacco there will be some that is
heavy and some that is light; it will not be of uniform weight. It
js not to be sorted out, and have all the tobacco that is light enough to
take 100 leaves or more:to make a pound in one package, and all the
other in another package, for this purpose. The two kinds are to be
put in together in the usual way, and that is shown by the fact that it
says, if there is 85 per cent. of the light kind in with the other kind,—
if it comes up to that,~~then the duty shall be 75 cents per pound; whlch
would not be the provision'at all if it was to be classified the other way,
and all that was of the requisite lightness picked out. When tobacco is
put up for classification in a mass, they are o ascertain what per cent.
there is in the mass which is of a uniform quality~—that comes up to
this standard; and, if 85 per cent. of it comes up, then it is to pay 75
cents a pound if unstemmed and a dollar a pound if stemmed. The
point was how this tobagco was to be rated. When they established
what they did, they established as to one lot, packed in ‘the ordjnary
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way, that 20 per cent. of it was of requisite lightness. The result was
that the tobacco did not come up to 85 per cent., and was assessable only
at 35 cents per pound. It was not of the quality that should pay 75
cents per pound; it did not come up to that. The collector assessed 75
cents per pound on this tobacco, which was in with that assessable at 35
cents per pound; that is, not 75 cents per pound on the whole mass, but
75 cents per pound on 20 per cent. of the whole mass, undistinguished
from the rest. If that was the way this was to be done, this law ought
to read, “seventy-five cents on as many pounds of the whole as the per
cent. of tobacco of the requisite lightness makes;” which obviously is
not the meaning of the act. It did pot contemplate that the tobacco
was to be assessed in that way, but the mass of tobacco of uniform kind
was to be looked at, and, if the per cent. came up to 85, then it was to
pay the higher rate; if not the lower rate. So none of this tobacco came
up to the higher rate. The highest was 60 per cent., instead of 85, and
I think nope of it was assessable beyond 35 cents a pound

*Now this case of Falk v. Robertson, 11 Sup. Ct. Rep. 41, which T {ried,
seéms to be relied upon; but there, at the invitation of the customs offic
cers, was packed into a bale a separdte mass of tobacco of the requisite
fineness and lightness. That was done for the purpose of bringing the
bale down below 85 per cent. The point was whether that was’ right.
I thought at first it was; I thought the bale was the unit. In thinking
it over afterwards, I thought not. It was a mass of tobacco packed to
be of the same grade as usvally packed, and made part of a bale, dis-
tinguishable by itself, of the requisite fineness and lightness, and that
was to be assessed accordingly. I so decided it, and the supreme court
said that was right, not because there was to be found in there leaves of
the requisit~ lightness, but because in some distinguishable mass there
was tobacco of the requisite lightness. I think that was attempted to
be followed here, but mistakenly, because here are only leaves packed in
just as tobacco is packed ordinarily,—some of the requisite lightness
and some not,—but not 85 per cent. of the requisite lightness in the
mass; therefore I think that the decision of the appraisers should be re-
versed.
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Sosy. v.y Hussarp, Collector,

(Cirouit Court, D. Connecticut. January 27,1802) |

1. CosroMs DuriEe—ToBACCO WRAPPERS—PERCENTAGE OF QUALITY.

Under Act Cong. March 8, 1888, § 6, (22 St. p. 503,) imposing a duty of 75 cents
per ‘pound upon unstemmed leaf tobacco of which 85 per cent. is suitable for wrap-
pers, and 85 cents on all other unstemmed leaf tobacco, but one rate of duty is pay-
able upon the whole unit of quantity, whatever that may be; and whether that rate
is 75 or 85 cents depends upon whether the percentage of wrappers in the unit is
greater or less:than 85 per cants. v ] :

2. BaMe—Uxir OF QUANTITY. ‘ ; o )
The unit of quantity under the statute is'the separated quantity of unsternmed leaf
.tobacco ‘of & uniform grade; and where the, entry consists of many bales of the
same brand, honestly and fairly packed, the rate of duty is determined by ascer-
taining whether the percentage of wrappers in-the whole lot is greater or less than
85 .p%r gent.:thereof. Faik v Robertson, 11:8up. Ct. Rep. 41, 137 U, 8. 225, distin-
guishe ) . . i - )

At Law. "‘;A(’-,tion by Charles Soby against Charles_'C‘_. Hubbard, as
collector of customs, to recover duties paid under protest on certain im-

ported tobacco. ‘Judgment for plaintiff,
Lewis E. Stanton and William Stanley, for plaintiff,
George G, Sill, U. 8. Dist. Atty., for defendant.

- SuIPMAN, District Judge. -This is an action at law by Charles Soby
to recover from the collector of customs for the port of Hartford the du-
ties, which are claimed to have been illegally exacted, and which were
paid under protest, upon:a portion of an importation of Sumatra tobacco
into said port from Amsterdain, in June, 1890. The parties, by writ-
ten stipulation in writing, and duly signed, waived a trial by jury, the
cause was tried by the court, and the following facts are found to have
been proved and to be true: -The plaintiff, Charles Soby, a citizen and
resident of Conpecticut, purchased of Schroeder & Bon 100 bales of Su-
matra unstemmed leaf fobacco, to be ysed for wrappers. The whole
number of bales were, upon-their arrival in New York from Holland in
June, 1890, immediately transported, without appraisement, to the port
of Hartford. The invoice consisted of two different plantation lots,—
one of 43 bales from the “Lankat” plantation, and one of 57 bales
from the “Senembah” plantation. The hands of tobacco had been
properly packed in bales in the usual way in Sumatra, without fraud,
or attempt to deceive or to evade the customs laws of this country, and
had not been opened or repacked in Holland, and were all intended for
wrappers. The tobacco in each separate lot was of uniform quality.
Upon the entry of the goods in Hartford, the two plantation lots were
separately examined, weighed, and appraised by the appraiser. Five
bales of the Lankat lot and six bales of the Senembah lot were set apart,
cut open, and ten hands were drawn from different parts of each bale.
The hands from each bale were separately weighed, the weights were re-
corded, the leaves in each hand were separately counted, and the num-
bers were recorded.



