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regard as a secondary or remote cause of the collision. - The use of the-
words “or indirectly,” in the connection above stated, was not a material
erTor.

Upon the whole, the case appears to have been tried by the Cer\]lt
court with- commendable accuracy and fairness, and its Judgment is
t-.ereiore affirmed.

Crry or GoLpsEoRo v. MorFrETT € al.

(C’w‘cuit Court, E. D). North Carolina. January 13, 1892)

L MUNICIPAL CORPORATIONS—CONTBACT—OBDINANCES
- A city passed an ordinance authorizing a certain firm to coustruct water-works -
. for it upon terms fully set out. -This was accepted by the firm, and a memorandam,
of the acceptance was attached to a copy of the ordinance, and signed in behalf of
*.the city by the mayor and clérls thereof, under its corporate seal, and by tle firm
and each member thereof under their individusl seals. Held, that. this.constituted.
& binding contract.’ ]
9. BoXps—CONSTRUCTION—BREACH:
. 'The firm gave a bond which, after reciting t.hat tbe game was reqmred df them
- by the city “for the faithful ; erformance of their contract, ” expressed the condition
to be that they should faithfully perform their contract “durmg the construction of
sald works.” Held, that tHe latter words did not restrict thé scope of the bond to
the period of actual construction, but, on t.he contrary, a faxlure to begm the work"
at all eonstituted a breach.
8, BAME—~MFEASURE OF DAMAGES. i
The amount of damages wes at least equal to the difference between. the contract
Ence and the compensation provided for in & pew contract made i in pursuance of a
.- bid, secured by a subsequéent advermsement of the same work

Ioe

At Law. Action by the city of Goldsboro against John F Moﬂ'ett
Henry C. Hodgkins, and ‘John V. Clarke as principals, and Daniel G.
Griffin as surety, upon a bond to secure the performance of a contract.
to build ;water-works.. Jury waived and trial o the court. Judgment
for plaintiff. o :

.- Reade, Busbee & Busbee, for plaintiff.

Theo. F. Klutz, for defendants.

- SEYMOUR, District Judge. The city of Goldsboro, by its board of alder-
men, in the spring of 1887, enacted a city ordinance authorizing the firm-
of Moftett, Hodgkins & Clarke to construct, maintain, and operate water-
works in Goldsboro, upon térms fully set forth in the ordinance. The
ordinance was accepted by the firm of Moffett, Hodgkins & Clarke,
which consists of the defendants John F. Moffett, Henry C. Hodgkins,
and John V. Clarke, and an instrument embodying a memorandum of
its acceptance was on the 5th of April, 1887, annexed to a copy of the
ordinance, and .signed in behalf of the city by its mayor and:clerk,
under its corporate seal, and by the firm and each member thereof
under their individual seals. Under these circumstances the court is at-
& loss to conceive upon what ground the position of defendants’-éoun--
sel, that: the: city ordinance did. .not -constitute a contract; rests.: If:
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either the city df Goldsboro or defendants’ firm -are capable of entering
into & .contract, they have done so by the ordinance and its formal ac-
ceptance.

By their contract the firm of Moffett, Hodgklns & Clarke undertook
to complete the said works to successful operation on or before October
1, 1887, This they have failed to do. On the contrary, they have en-
tirely neglected and abandoned their contract, and the city, after waiting
a reasonable time, has made a contract for the same works with another
firm. That contract, as well as the one with defendants’ firm, has been
admitted and made a part of this case. The building of water-works
being within the anthority vested in the city government by its charter,
and the contract baving been duly executed, and having been violated
by defendants”firm, the city is entitled to recover from said firm what-
ever damages it has sustained by the default. To secure periormance
of the contract, the defendanis Moffett, Hodgkins & Clarke entered into
a bond in the sum of $5,000, which was on the 7th of June, 1887, duly
executed by themselves as prmclpals, and. by the deéfendant Damel G.
Griffin as suréty. The condition of the bond is in these words:

“Whereas, the city of Goldsburo did on the 29th day of March, 1887, adopt
an ordinance anthorizing and empowering Moffett, Hodgkins & Clarke to
construct, maintain, and -operate water-works to supply the city of Golds-
boro, N. C., with water; afid whereas, the said ordinance was duly accepted
by said Moffett, Hodgkins & Clarke; and whereas, it was further required by
the said city that the said Moffett, Hodgkins & Clarke give a bond in the
sum of filve thousand dollars for the faithful performance of their contract:
Now, if the suid Moffett, Hodgkins & Clarke, or their assigns, do faithfully
perform the terms of their contract during the construction of said works,
then this obligation to be veid; otherwise,” ete.

A jury having been waived, and hearing had, and the court having
found the facts: to be as hereinabove stated, the only question remaining,
besides the amount of plaintiff’s damages, is whether there has been a
breach of the condition of the bond. That is purely a question of con-
struction. :

Defendants’ contention is that the bond is conditioned only for fmthful
performance of the terms of the contract during the construction of the
water-works, and that, their construction never having been begun by Mof-
fett, Hodgkins & Clarke, thére can have been no breach.: Plaintiff’s con-
tention 'is that the failure to construet is itself within.the intent and
terms of the bond.  Whatever may: be the technical rules that some-
times embarrass endeavors to interpret wills, or ‘even statutes, there
is no difficulty in regard to the principle by which every contract should
be construed; which isintention, and:'but one limitation, which is the
words nsed by the parties. ' Unlike cases in which. the meaning of wills
is involved, the words of contracts admit of technical construction only
when technical significations are intended by the parties, It is'said in
this case that both as a bond, and, as far as.one defendant is concerned,
a8 the contract.of a surety, the paper in suit should be strictly con-
strued. = There are certain minor propositions laid down in the books. .
Among them is one that guaranties and. other agreements, such as is the
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one by the defendant in this :action who i8 a surety to answer for an-
other’s obligation, should be strictly construed. = On the other hand, is
the rule that the words of instruments should be:taken most strongly
against their makers. Propositions of this description are more prop-
erly guides in reaching intent than rules of construction. They are
never resorted to excepting by way of illustrations, or, as Justice Rep-
FIELD styles them, “makeweights,” if the intention of the parties can be
ascertained from the words adopted by them, viewed in the hght of the
whole agreement and its known circumstances.

In the present case the: intent is evident, and is o be found in the
recitals in the condition of the bond, one of which is that the defend-
ants have been required to give a bond for the faithful performance of
their contract. The words following this recital are:  “Now, if the
said Moffett, Hodgkins & Clarke do faithfully perform the terms of
their contract during the construction of said works,” etc. If the words
italicized should be construed to modify the obllgatlon recited, which
includes the performance of the contract, so as to limit it to faithful per-
formance, provided the cgntractors should sée fit to begin the work of
construction, they would be made to contradict the expressed intention
of the signersiof the bond,’and would make that instrument as to one
of the purposes, i if not the main purpose for which it was given, entirely
,nugatory "The city needed no security for the perfarmance of the con-
tract, in-case the firm went on and supphed the works, other than the
works thameelves and the rental it had agreed to pay. What they de-
‘manded a bond. as security.against was precisely the contingency that
has happened. They had rejected other bids at nearly the same rates
as those offered by Moffett, Hodgkins & Clarke, and were relying upon
them to supply them with waber-works. It was against a failure to per-
form the work, damages to result from delay, and the possible increased
.cost.of ‘a new contract that théy demanded and cobtained the security
of a bord.  If the words, “during the- construction,” ete., contradict
and render impossible of attainment this purpose, they may by an
equitable construction, allowable even m acourt of law, be re_]ected ut
res magis valeat quam pereal.: -

A striet technical constmotlon of the bond leads to a hke result
Obllgors by their bond undertake to pay obligee $5,000, the obligation
to be.vo,idfupnn their doing a thing specified in the bond. That thing
ds that M., H. & C. shall perform the terms of their contract during the
constructlon by them ‘of the water-works. ' If this had been done, the
‘bond would have been dlscharged It has not been done. The act
agreed upon is impossible, in view of the fact that M., H. & C. have
not constructed the works, and now cannot . do so. Had the: condition
been inmrpossible when the bond was. exetuted, the liability would have
been absolute, for it would have been the obligors’ own folly to under-
take an impoasible condition.” Had it.subsequently become impossible
by the act of God, the act of the law, or the act of the obligee, then' the
-penalty would have been-saved, for:no prudence of the obligors could
:have guarded  against such & contingency. 2 Bl, Comm. 341."' ‘But,
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having become impossible by the act of the obligors, the bond has be-
conie; gingle and unconditional, and plamtlﬁ" may recover the damages
actually due them upon it.

" The:remaining question is one of damages. After failure to obtain
construc,tion of the works by defendants’ firm, the city again advertised
for bids for precisely the same work, received an offer from another firm
at a larger price than that which they had agreed to pay Moffett, Hodg-
kins & Clarke, and, having acceptéd the ofier, entered into a new con-
tract with such firm. Plaintiff asks to be allowed as damages the dif-
ference ‘in . cost to it between the two contracts. This, at least, it is
entitled to, . The difference, being mere matter of computation, will be
referred to a master, his report:to :be subJect to exceptmns, etc. - Let
such :an order be entered. - :

In re Scnnm e al.

(C’ircuif Oourt, S. D. New Ym‘k. January 8, 1892)

1 0»'51‘0:&3 Dmnn—AnmmsmAmn Cus'roua Ac'r or JUNE 10, 1890—ProTEsT?,
‘A’ protest against apgraisements mads of imported merchandige in accordance
vylt.h section 2011, Rev, 84,:T; 8., raises, within the meaning of section 15 of the ad-
ministrative customs act of June 10, 1890, (26 $¢t. p. 131,) a question as to the con-
struction of the law and the facts respecting the classification of such memhandise,
and the rate of duty imposed thereon under such classification. . .
2. SAME—REPEAL OF STATUTE, = -
Section 2011, Rev. St., was not repealed by section 10 of the admimstratlve ciis-
" .toms act, but {s still in Zorce,

At Law.

During. September, 1890 Schefer, Schmmm & Vogel 1mported from &
foreign country into the. Umted States at the port of New York certain
merchandise consisting-of cotton hosiery and skirts of similar kind,
but different quality, and charged at an average price. The local ap-
praiser at that port, in appralsmg the value of this merchandise, applied
the. principle Jaid down in section 2911, Rev. St. U. S., which reads as
follows: .

“Whenever articles composed wholly ‘or in part of wool or cotton, of simi-
lar kind; but different quality, are found:in the same package, charged at an
average price, 1 shall be the duty of the appraisers to adopt the value of the

best article contained in such package, and so charged as the average value of
the whole, "

Within the time speclﬁed in section 18 of the admmlstratwe customs
act of June 10, 1890, (26 St. U. 8. p. 131, c. 407,) the importers gave
notice in W'rit_ing to the collector of that port of their dissatisfaction with
the appraisgment made by the local appraiser, and, pursuant to the di-
-reetions of the collector, a reappraisement was made by one of the United
States general appraisers, who sustained the decision of the local ap-
praiser in appraising the value as aforesaid. Thereafter the importers



