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Kansas Crry, F. 8. & M. R. Co, ». SToNER.

(C'I/rc'wtt Court of Appeals, Eight Circuit. February 1, 1892.)

1. CArRIERS O PASSENGERS—COLLISION OF TRAINS—INSTRUCTIONS.
hen & passenger is injured by the collision of trains at a crossing of two r.il.
roads, each compaby is liable in full if its servants are negligent; and hence in an
action against both it is proper to refuse an instruction requested by one, correctly
defining the duty of the other with respect to the care to be exercised in approach-
. ing the crossing, and casting upon it the liability in case the jury found a breach
of the duty, - Both companies are bound to thesame degree of care, and the instruc-
tion should' be made applicable to both. : :
2 Bame. v - : . .
_In such an action one of the companies requested-a charge that its employes were
only bound to exercise ordinary prudence; that, in determining whether they did
80, all the circumstances should be considered; and that, if they did exercise ordi-
. nary.prudence, the company was not liable; “although the jury found that they
gerformed ‘some acts or omitted others which in the light of subsequent events
* * would have prevented the collision.” Held, that it was not error to omit
the quoted part, since it contains an independent proposition, which should have
‘been preferred as & separate request. ) v
8. SAME—PRESUMPTION OF NEGLIGENCE: S o
=~ . . Where a collision occurs between the regular trains of two railroad companies at
¢ a-crossing of thejr tracks in broad daylight, a presumption arises of negligence on
the part of one or both; and, in an action for injuries to tz gagsénger, it is proper to
refuse g charge that one of the companies was not affectéd by such presumption.
4, BAMB-INSTRUCTIONS. :
In an action by a passenger for personal injuries the court charged that unless
. an act or omission.contributed to the injury “directly or indirectly ” it should not
. . be considered. =Held, that the use of the words “or indirectly ” was barmless when
there was no proof of any fact that could be considered as a secondary or remote
cause. . o :
8. SBaME—DamA6ES--FuTURE EFPEOTS.

It was proper to refuse a charge that plaintiff could only recover for such future
consequences as were reasonably certain to ensue, and not for “merely possible or
even probable future effects not now apparent,” as the quoted words qualified
fg:dc:;rgpt proposition expressed in the preceding claues, and were liable to mis-

‘the jury. : .

In Error to the Circuit Court of the United States for the Western Di-
vison of the Eastern District of Arkansas.

Action by John H. Stoner against the Kansas City, Fort Scott &
Memphis Railroad Company. There was a judgment for plaintiff, and
defendant brings error. ' Affirmed. :

C. H. Trimble, for plaintiff in error.

Joseph W. Martin, for defendant in error.

Before CarpweLy, Circuit Judge, and Surras and TrAYER, District
Judges. A

THAYER, District Judge. The defendant in error brought suit against
the Little Rock & Memphis Railroad Company (hereafter called the
“Little Rock Company”) and the Kansas City, Fort Scott & Memphis
Railroad Company (hereafter called the “Kansas City Company?) for
personal injuries sustained in consequence of a collision between trains
of the respective companies at a crossing of the two roads in the state of
Arkansas, a few miles west of Memphis, Tepn. A westward-bound pas-
senger train of the Little Rock Company was going. over the crossing
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about 6 30 p. M. on July 9, 1890, when it was run into by a southward-
~ bound freight train 6f ‘the Kansas City Company, and the defendant in
error, who was a passenger on the Little Rock Company’s train, sus-
tained injuries for which a jury awarded him-damages in the sum of
$3,500. No further statement of the circumstances attending the col-
lision is deemed necessary, 88 it is not claimed that the case should
‘have been withdrawn from the consideration of ‘the j jury. The trial re-
‘sulted in a verdict exonerating the Little Rock Company from all liabil-
'ity, but holding the Kansas City. Company responsible in the sum above
stated. The errors assigned relate exclusively to the charge of the lower
court, and its refusal to give certain requests asked by the Kansas City
'Gompany. " We proceed to consider the several asmgnments in the order
in which they have been stated by counsel. :

.The firét error assigned ig the: refusal of the ¢ircuit court to give the
followmg mstructlon, which was asked by the plamtlff in error:
" 4Tt was the duty of the employes operating the msenger train to' come to
a full stop within a reasonable distance of the crossing, and to both look and
lister for:any train that might be approaching it on the other road. It was
‘also their duty, after stopping and looking and ligtening, to approach the
crosging with_caution, keeping .a. vigilant lockout to see-or hear trains that
might be on the other road. It the engineer saw a train on the Kansas City
road before-or at the time his engine reached the crossing, it was his duty to
observe it closely, and” ‘determine whether it was in‘motion, and be certain
- ‘that it.woild not collide with thie train which he was: pulling before he pro-
ceeded over the crossing, or drew the cars containing the passengers onto
the track. If he failed in tbe performance-of any of these duties, it .was.neg-
_ﬂgg;w?’ ot v which the tht:le Rock &5 Memphis Railroa.d Company would be

able. . SN

“We'are of the opinion that the Kanqas Clty Company is not entltled
to complain of the refusal to give the foregoing request, even though
we concede that it properly descrihes the various precautions which - the
persons in charge of the passenger train should ave. t'tken The cage
was, submitted to the jury under dlrectmns from the court whlch prop-
erly deﬁnad the relation ex1st;ng betwoen the defendant in error and the
Kansas City Company, as well as the degree of care that the latter com-
pany was bound to exercise when its freight train a,pproached the cross-
ing. Under such instructions, correctly defining’ the duty of the plain-
AT in-error, the jury, have founq that the colhswn was the resqlt of its
‘negligerice. '

It may be that the Little Rock Company was equally culpable, or
that the higher degree of care it owed to the defendant in error, by rea-
‘son’of his %)emg a passénger ‘on its train, would’ ha've ‘Whrranted a ‘ver-
"dict against it ‘as well* as against’ the Kansas Clty Company, and that
‘such ‘verdict'would have been refidered had more spec1ﬁc ‘instructions
“been given. ‘But this plea cannot avail the plaintiff in error, for the
‘reason that it is liable for all the injuties the defendant in error has sus-
tained, if its megligence directly contributed to'the ¢ollision; and that it
“did 86 contnbti‘tie has beeh establised” by the vérdict of the jury under
-instructions correctly defining its ‘duty, as-to whlch no exceptlon wa¥
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taken. It is to beobserved that the request preferred to the lower court
by the, plaintiff in error related wholly to the degree of care its.co-de-
fendant should have exercised. . It was not framed with a view of elu-
cidating its own duty, but for the obvious purpose of casting as large a
measure of responsibility as possible on the Little Rock. Company. If
the circuit court had defined the duty of the Little Rock Company in
the manner requested by the Kansas City Company, it should in that
event have defined the duty of the latter company in similar language.

In other words, if it adopted the instruction, it should have made it ap-
plicable to both companies. - Both trains were bound to take the same
precautions in approaching the crossing, and the jury should have been
so advised. For the reasons stated, no error was committed in refusing
the request.

The plaintiff in error agked the circuit court to charge the jury in sub-
stance as follows: That its employes in charge of the freight train were
only bound to exercise ordinary prudence; that in determining whether
such degree of prudence was exercised, the jury should take into con-
sideration all the circumstances of the situation; and that, if they did ex-
erciseordinary prudence, the Kansas City Company was not liable, “al-
though the jury found that they performed some acts or omitted others which in
the light of au sequent events * * * would have prevented the collision.”
The.court gave the several directions contained in the request except the
concluding clause, which is in italics. Such action is assigned as error.

We are of the opinion that the assignment is not tenable It will be
observed that the concluding paraoraph Las no necessary relation to the
preceling propositions of law stated in the request. It neitherqualifies
nor explaing them, but is ap abstract proposition, not directed to any
particular matter or fact in controversy. To speak more accurately, it
was mmply a general admonition to the jury that the quality of an act
alleged to be negligent ought not to be determined exclusively in the
light of subsequent events. That may be, and no doubt 1s, a very
proper admonition -to be glven in certain cases, ‘especially in a case
where the Jury might be in doubt as to whether the act of omission
or commission counted upon amounts to culpable negligence. Erpress
Co. v. Smith, 88 Ohio St. 519.  Butif an instruction of that character is
sought, it should be preferred in the form of a separate and independent
request; and, in any event, we conclude that the present record does
not disclose a state of facts which rendered such an admonition gither
necessary or appropriate.

Ervor is also assigned because of the refusal of the circuit court to
grant the following request:

“There is no préesumption of negligence as against the Kansas City Com-
pany arising from. the fact that the collision occurred. The plaintiff must

show by-a preponderance of the testimony that it was guilty of negligence
which was a direct cause of the injury.”

- Weare of the opinion that this assignment is not tenable for the fol-
lowing. reagons: The collision: occurred in broad daylight, at a level
erossing, between two regular. trains of the respective companies.” Neo
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explanation of the cause of the dollision was attempted at the trial which
would exonerate both companies from the charge of negligence, but each
company sought to cast the blame upon the other. Under these cir-
curmstances, we think there was a presumption that the collision was
due to the carelessness of one or the other, or both, of the defendant
companies. Such being the presumption, the court below acted prop-
erly in: deﬁmng the degree of care each was required to exercise, and in
leaving the jury to determine, in the light of all the testlmony, upon
whom rested the responsibility for the collision. It was not bound to
declare, nor would it have been proper to declare, in a case of this char-
acter, that the Kansas City Compény was not affected by any presump-
tion of neghgence :
(;omplamt is further made that the lower court refused the following
request: -
~ “The plaintiff is entitled to recoverdnly for such futuré consequences of
the ifijury itiflicted on him as the proot shows you are reasonably eertain to

ensue: - Damages-should not be assessed: for merely poss1ble, oreven proba.-
ble, future eéffects not now apparent.” . .- i

- We' thmk this request was properly refused, because'it was liable to
mislead’ the jury. The first paragraph of the request states a correct
proposition, applicable to the assessment of damageq The 1ast ‘clause,
however, declares that “damages should not be asseSSed for * ¥ %
probable future effects not, now appurent.” This was liable to be under-
stood as‘meaning that theére ought to be no allowance made for the prob-
able effécts of an injury, unless the. effects are so apparent at'the time of
the trial, or so manifest, as to be absolutely certain to occasion loss, and
not merely reasonably certain.- In other words, it limits and mlght
have put & false color on the preceding proposition. - As the coutt had
already given the jury very full and fair directions as to the assessment
of damages, we think 1t was under no oblwatlon to give. the dn-ectlon
last above mentioned.

_ Finally, it is said the circuit court erred in the followmg extract from
its chargze

' “Speakmg of negligence, I will say to. you, in the language of the L1tt]e
Rock & Memphis Railroad Company: *The only acts of régligence on the
part of the defendants, or either of them, that will be considered by the juary,
are those' which in some: way contributed to the injury.complained of by:the
plaintiff. .- Anyother acts not so contributing will not beé .regarded by you.’
That, gentlemen of the jury, in substance should govern yey in your delib-
erations in-'thig; case. Unless an act or omission contributed .to the. .injury,
directly or indirectly, it must not be considered by you.”

Complamt is"madeof the words “or indirectly,” in the conclur ing
paragraphy;  If these words are understood to mean that the jury were at
liberty to' consider remote #cts of negligence ag dlstmgulshed from pri-
mary, and if there was proof of such remote acts, we cheerfully concede
that the direction was errohieous. ~ But we have locked through the rec-
ord in' vain for any evidence tending to show an act of onxission or com-
mission on the.part of the Kansas City Company which it is-possible to
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regard as a secondary or remote cause of the collision. - The use of the-
words “or indirectly,” in the connection above stated, was not a material
erTor.

Upon the whole, the case appears to have been tried by the Cer\]lt
court with- commendable accuracy and fairness, and its Judgment is
t-.ereiore affirmed.

Crry or GoLpsEoRo v. MorFrETT € al.

(C’w‘cuit Court, E. D). North Carolina. January 13, 1892)

L MUNICIPAL CORPORATIONS—CONTBACT—OBDINANCES
- A city passed an ordinance authorizing a certain firm to coustruct water-works -
. for it upon terms fully set out. -This was accepted by the firm, and a memorandam,
of the acceptance was attached to a copy of the ordinance, and signed in behalf of
*.the city by the mayor and clérls thereof, under its corporate seal, and by tle firm
and each member thereof under their individusl seals. Held, that. this.constituted.
& binding contract.’ ]
9. BoXps—CONSTRUCTION—BREACH:
. 'The firm gave a bond which, after reciting t.hat tbe game was reqmred df them
- by the city “for the faithful ; erformance of their contract, ” expressed the condition
to be that they should faithfully perform their contract “durmg the construction of
sald works.” Held, that tHe latter words did not restrict thé scope of the bond to
the period of actual construction, but, on t.he contrary, a faxlure to begm the work"
at all eonstituted a breach.
8, BAME—~MFEASURE OF DAMAGES. i
The amount of damages wes at least equal to the difference between. the contract
Ence and the compensation provided for in & pew contract made i in pursuance of a
.- bid, secured by a subsequéent advermsement of the same work

Ioe

At Law. Action by the city of Goldsboro against John F Moﬂ'ett
Henry C. Hodgkins, and ‘John V. Clarke as principals, and Daniel G.
Griffin as surety, upon a bond to secure the performance of a contract.
to build ;water-works.. Jury waived and trial o the court. Judgment
for plaintiff. o :

.- Reade, Busbee & Busbee, for plaintiff.

Theo. F. Klutz, for defendants.

- SEYMOUR, District Judge. The city of Goldsboro, by its board of alder-
men, in the spring of 1887, enacted a city ordinance authorizing the firm-
of Moftett, Hodgkins & Clarke to construct, maintain, and operate water-
works in Goldsboro, upon térms fully set forth in the ordinance. The
ordinance was accepted by the firm of Moffett, Hodgkins & Clarke,
which consists of the defendants John F. Moffett, Henry C. Hodgkins,
and John V. Clarke, and an instrument embodying a memorandum of
its acceptance was on the 5th of April, 1887, annexed to a copy of the
ordinance, and .signed in behalf of the city by its mayor and:clerk,
under its corporate seal, and by the firm and each member thereof
under their individual seals. Under these circumstances the court is at-
& loss to conceive upon what ground the position of defendants’-éoun--
sel, that: the: city ordinance did. .not -constitute a contract; rests.: If:



