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tion of this plaintiff if his relief depended on the trustee, Morris, taking
the initiative in this matter, when it appears that he is making: common
cause with the defendants to defeat the plaintiff’s action, The issuesare
found for the plaintiff. . Judgment accordingly.

ArcamoN, T. & 8.F. R. Co. v. HowArD.
(Ctrouts Court of Appeals, Bighth Circust. February 8, 1692.)

1. NEw TRIAL~DISCRETION OF TRIAL COURT. :
The question of a new trial rests in the sound discretion of the trial judge, and
a refusal thereof is not reviewable in the circuit court of appeals. ‘
8, INSTRUCTIONS—OPINION ON EVIDENOCE, . ‘ )
It is not error for a federal judge to express his opinion as to the weight which
ought to be given to the statement of & witness, when the jury isin fact left free
to discredit the statement. . : T

v

tien, under such circumstaices, the substance only of the court’s language is
{zive‘ndu the bill of exceptions, it must be presumed that it did uot transcend the
imits of judicial discretion.. ; ‘ )
¢. MASTER AND SERVANT—PERSONAL INJURIRS—CONTRIBUTORY NEGLIGENCE.

. In an action by a locomotive ﬂremzh for pérdonal injuries sustaiiied by the blow-
ing out of a boiler flue, the statement of witnesses that the accident “might” have
been due in part to the manner in which the fireman cast Jumps of coal into the
fire-box .is insufficient to justify submitting to the jury the quéestion of contribu-
tory negligence, when there is no evidence as to his manuner of putting in coal,

8. Sn{ﬁ—l{wmw—Pnnsumruons.

*In Error to the Circuit Court of the United States for the District of
Colorado. . o o \

‘Action by Frank Howard against the Atchison, Topeka & Santa Fe
Railroad Company for personal injuries. Verdict and judgment for
plaintiff. " Defendant brings error. Affirmed.

. Charles E. Gust, for plaintiff in error.

Before CaLpweLL, Circuit Judge, and SHIRAS and THAYER, District
Judges, - . . .

 THaYER, District Judge. This isa suit for personal injuries which
the defendant in error sustained in March, 1890, while in the service of |
the Atchison, Topeka & Santa Fe Railroad Company as a locomotive
fireman. On the trial in the circuit court it appeared that a flue-pocket
was blown out of the boiler of the locomotive on which the defendant
in error was employed, and that he was very severely scalded by hot
steam which escaped from the boiler. A “flue-pocket,” so termed, is a
short flue which extends into the boiler for about six_or eight inches
behind the flue-sheet, and is closed at the inner end. Sucl¢ “blind-
flues;” or “flue-pockets,” as they are generally called, are Jocated near the
bottom, of the flue-sheet, and open into the fire-box. They are so at-
tached to.the flue-sheet that they may be taken out or withdrawn when
it becomes necessary to remove sediment or incrustations that have col-
lected on the bottom of the boiler. The usual method of attaching flue-
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pockets to the flue-sheet of a boiler, so that they cannot be blown out,
is to expand the flue on the inside next to the flue-sheet, thus forming
a shoulder.which abuts against the sheet. The locomotive on which
the defendant in error was employed when injured was an old one, but
it had been thoroughly repalred and put in order about a year prior to
the accident.

In the course of the tnal in the cxrcult court the defendant in error
called a witness by the name of Sturdy, who was the boiler-maker who
had repaired the boiler immediately after the flue-pocket in question was
blown out. This witness testified, in substance, that while making such
repairs he discovered that:the flue-pocket had been put in originally
in.a faulty manner, by reason of its not having been expanded enough
to give it a sufficient shoulder to prevent it from being blown out.: On
his cross-examination, however, he was confronted with a letter written
by him to his superior officer, shortly after the date of said repairs; in
which he had reported :that “the right cause of the flue-pocket being
blown. out was:unknown, unless it-was due to a sudden jar against the
flue-sheet and a heavy. préssure of steam; that the ﬁtiefpoeket was good,
and had been put back in’the boiler.” - It is stated in the bill of ex-
ceptions that “Sturdy was.the .only witness who assumed to know how

the flue-pocket had: been originally put in/” It is further said in the
bill that there was “some testimbny % * ' * tending to show that
the blowing out of the pocket might have been caused by throwing
heavy lumps of coal into the fire-box;” and that *the engineer testified
that the defendant in error had thrown some coal into the fire-box shortly
before the accident, but that -he did not notice in what manner it was
«done;? alse: *“that several large Tumps of unburned coal were found in
the fire-box after the- flue-pocket was blown out.” The foregoing is sub-
stantially all- of the testimony preserved in the record: relative to ‘the
cause of the accident; but the bill of exceptions does not purport to con-
-tein all of the- festxmony, or-to give anything' more than a short suin-
mary. of the charge:inder which the cause was submitted to the jury.

The first-error - relied “upon in: this court.is the refusal of the lower
court to grant the plaintiff in error a new trial. Counsel for the rail-
road company claim fo have been surprised by the testimony of the
witness Sturdy, above referred to, and on that ground they asked the
circuit court to award a new trial, which motion was denied. It is
sufficient to say of thealleged error that we cannot notice it. The grant-
ing of a motion for a new trial is a matter resting in the sound discre-
tion of the trial judge, and we are not authorized to review its action in
that regard. Radroad Co. v. Horst, 93 U. 8. 291-301; Newcomb v.
Wood, 97 U, 8. b81.

Exception is also taken to one paragraph of the charge, in which the
trial judge is said to have “charged the jury, in substance, * * *
that the only witness who assumed to know how the flue-pocket had
been originally put in was the witness Sturdy, and that the jury ought
to accept that as to the manner in which the flue had been put in orig-
inally, and find whether such was a safe or negligently faulty manner
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of putting it in.” We discover no mniaterial error in this direction,~~
certainly none that would warrant a reversal. The trial judge had the
* right, if he thought proper, to express an opinion as to the weight that
ought to be attached to the statements of the witness, and it is not appar-
ent from the record that he did more than to express an opinion. Nudd
v. Burrows, 91 U. 8. 434—439; Railroad Co. v. Putnam, 118 U. 8. 545, 7
Sup. Ct. Rep. 1; U. 8. v. Railroad Co., 123 U, 8. 113, 8 Sup. Ct. Rep.
77; Lovejoy v. U. 8., 128 U, 8. 171, 9 Sup. Ct. Rep. 57; Simmons v.
U. 8.,12 Sup. Ct. Rep. 171, (October term, 1891.).  The exact language
of the court is not reproduced in the record,—the substance merely is
stated; and we would be eompelled to presume, in aid of the judgment,
that what was in fact said did ot transcend the bounds of judicial dis-
cretion;-. But, in any: event, the jurors appear to have beer left at full
liberty (notwithstanding what was said by the court) to- discredit the
statements of the witness.Sturdy if they thought proper.

Complamt is also made, and an exception was saved, because the
questmn -of contributory negligence was withdrawn from the considera-
tion of the jury. In this respect we think there was no error. Some
witnesges appear to have suggested that the blowmg out of the flue-pocket
might -have been due in .part to the manner in which lumps of coal
were cast into the firé-box; 'but,,.so‘far a8 the record shows, none of them
went so far as to express the opinion that the accident was so occasioned.
The testimony introduced on this point amounted to no more than a
suggestzon of a possible cause of the accident. There was no evidence
offered in support of the suggestlun that would have warranted the jury
in finding. that the defendant ‘in error was guilty of contributory negli-
gence. .. :To have made out a cage entitling the court to submit that issue
to the jury it should have been shown that coal was thrown into the fire-
box.in lumps of unusual size, or with unusiial and unnecessary force,
and there was no such. evidence or proof of circumstances from which
such facts could be legitimately inferred. No other exceptions were
taken to:the action of the trial court, and, as we find no material error
in those already considered, the judgment of the circuit court is affirmed.
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Kansas Crry, F. 8. & M. R. Co, ». SToNER.

(C'I/rc'wtt Court of Appeals, Eight Circuit. February 1, 1892.)

1. CArRIERS O PASSENGERS—COLLISION OF TRAINS—INSTRUCTIONS.
hen & passenger is injured by the collision of trains at a crossing of two r.il.
roads, each compaby is liable in full if its servants are negligent; and hence in an
action against both it is proper to refuse an instruction requested by one, correctly
defining the duty of the other with respect to the care to be exercised in approach-
. ing the crossing, and casting upon it the liability in case the jury found a breach
of the duty, - Both companies are bound to thesame degree of care, and the instruc-
tion should' be made applicable to both. : :
2 Bame. v - : . .
_In such an action one of the companies requested-a charge that its employes were
only bound to exercise ordinary prudence; that, in determining whether they did
80, all the circumstances should be considered; and that, if they did exercise ordi-
. nary.prudence, the company was not liable; “although the jury found that they
gerformed ‘some acts or omitted others which in the light of subsequent events
* * would have prevented the collision.” Held, that it was not error to omit
the quoted part, since it contains an independent proposition, which should have
‘been preferred as & separate request. ) v
8. SAME—PRESUMPTION OF NEGLIGENCE: S o
=~ . . Where a collision occurs between the regular trains of two railroad companies at
¢ a-crossing of thejr tracks in broad daylight, a presumption arises of negligence on
the part of one or both; and, in an action for injuries to tz gagsénger, it is proper to
refuse g charge that one of the companies was not affectéd by such presumption.
4, BAMB-INSTRUCTIONS. :
In an action by a passenger for personal injuries the court charged that unless
. an act or omission.contributed to the injury “directly or indirectly ” it should not
. . be considered. =Held, that the use of the words “or indirectly ” was barmless when
there was no proof of any fact that could be considered as a secondary or remote
cause. . o :
8. SBaME—DamA6ES--FuTURE EFPEOTS.

It was proper to refuse a charge that plaintiff could only recover for such future
consequences as were reasonably certain to ensue, and not for “merely possible or
even probable future effects not now apparent,” as the quoted words qualified
fg:dc:;rgpt proposition expressed in the preceding claues, and were liable to mis-

‘the jury. : .

In Error to the Circuit Court of the United States for the Western Di-
vison of the Eastern District of Arkansas.

Action by John H. Stoner against the Kansas City, Fort Scott &
Memphis Railroad Company. There was a judgment for plaintiff, and
defendant brings error. ' Affirmed. :

C. H. Trimble, for plaintiff in error.

Joseph W. Martin, for defendant in error.

Before CarpweLy, Circuit Judge, and Surras and TrAYER, District
Judges. A

THAYER, District Judge. The defendant in error brought suit against
the Little Rock & Memphis Railroad Company (hereafter called the
“Little Rock Company”) and the Kansas City, Fort Scott & Memphis
Railroad Company (hereafter called the “Kansas City Company?) for
personal injuries sustained in consequence of a collision between trains
of the respective companies at a crossing of the two roads in the state of
Arkansas, a few miles west of Memphis, Tepn. A westward-bound pas-
senger train of the Little Rock Company was going. over the crossing

v.49F.no.3—14



