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by the desire to promote the caise of freedom. ‘But our own fresdom cannot
be preserved without obedienee to our own laws, nor social order preserved
if the judicial branch of the government countenanced and sustdmed con-
tracts made in violation of the duties which the law imposes, or in contra-
vention of the known and establishied poliey of the pohtical department act—
ing within the limit of its constitutional power.”

This was said in a case where it wag sought to enforce a contract made
in this country after Texas declared itself independent, but before its in-
‘dependence had been acknowledged . by the United States, whereby the
complainants agreed to furnish, and under which they did furnish,
‘money to a general in the Texan army, to enable him to raise and equip
;troops to beemployed against Mexico. " But the- pfmclple governing the
<ase is, in my opinion, equally applicable here, where it is sought to
.enforce an agreement made contrary to the public policy of the govern-
ment, in- contravention of one of its treaties, and-in violation of a prin-
«ciple ‘embodied in its constitution. Such & contract is abeolutely void,
and should not be enforced: in any eonrt --—certumly not m a court of
,,equity of the United States. =~ =

or the réasons stated ;an order'will be entered sustaming the demur-
rar, and dismissing the bxll a8 amended at complamant’s ¢08t, without
reference to other pomts made and a;rgued by counsel L
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1. GUARDIAN AND Wum—sm ‘oF Rmmz. o
Code Civil Proc. Ky. § 490, suthorizes & uale by proceedings in cha.ncery of real .
estate owned jointl by two or more persons when the same cannot be divided
without materially im lﬂig its valte, even though some of theowners are infants
_or of unsound mind. that a sale thereunder of an infant's interest on appli-

" cation-of its.statutory guardian conveys an absolute title when the court finds
that the requisite facts exist. Power v. Power, (Ky.) 15 8. W. Rep. 523, followed.

° JURISDIOTION OF mem Coun'rs—Drvmzsn szmxsmr ABRANGEMENT OF PAR-
TIES.

Where a part owner of & distillery jolps a number of assoclates .in & contract to

gurchase the whole, and for that purpose agrees to convey his existing interest

herein, and afterwards, being ready.and; willing to .perform his contract, joins

. with tbe other vendors in a suit for specific performance, he is a proper party

ggaintiﬂ' and cannot be considered a defendant for the pirpose‘of desbroying the

versity of citizenship necessary to maintain. the suit in a federal coum

‘8. SPEOIFIC PERFORMANOE— BTOOK 0F CORPORATION.
., A'clause in a contract providing for the purchase of all the stock of a distxllery
' company may be specnﬂcaliy eﬂfomed against the purchasers when' it aggears that
it was. onl{ adopted as:an expedient to secure the performanece of the main stipula-
tlon, which was for the transfer of the real estate and plant. )

+ Bum—INouunmwcms. :
‘A véndee caunot avoid g specifie erformance of his dontract: bédause of & mort-
. guge on the lands when it sppears {hat sn agreement hgs been made for the dis-
fnhat;ga thereof immediately ypon tﬁe trnnuter. which dﬁcharge can be provided for
o dectee, on

i " .
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In Equity. Suit by T. J. Megibben’s. administrators and others
against Oliver L. Perin and ethers for SpeClﬁc performance of a contract.
Decree for complainants.

Jumes O’Hara and Peck & Shagffer, for complainants.

Ramsey, Mazwell & Ramsey, for respondents.

Sace, District Judge. ‘The bill is for the specific performance of the
following contract: - ~
" “In consideration of the sumh of twenty-five dollars in cash, the payment of
whieh! 'is ‘hereby acknowledged, said payment having been made by O. L.
‘Perin, ‘apon behalf of himself and others, unto.James K. Megibben and the
-héirsrof Thomas: J. Megibben, deceased, and of the undermkmgs of said
Perin, for himself and others, as hereinatter set forth, it is agreed as follows:
. “Said Megibben hereby agrees to sell and convey unto sald Perin, for him-
self and othets, the distilleries Excelsior and Sharpe, situited at’Lair’s sta-
‘tionj Kentucky. with all grounds’connécted therewith, being: about sixteen
acres, tore or less, and all flour-mills, warehouses, buildings, snd outbuildings
conneeted therewith, and all good-will, brands, trade-marks, copyrights, pat-
ents, lately held by Thomas J. Meglbben. deceased, and James K. Meglbben,
.and ysed by him and J. K. Megibben in connectlon with their business in or
\about said dxshllenes and ﬁour—m;ll, or eitber of them, or'the” right to use all

“patents and’ ‘processes used by him or them in dlstlllatloh ‘and®all appurte-
nances and appliances: connécted with said-distilleries and premises.

“Said property to be conveyed by deed of general warranty, free of all in-
eumbrances; taxes now levied to be paid by vendor. Price to be paid for said
property $42,500.00, to be paid-in cash on delivery of deed, after examination
and approval of title.

“Cincinnati, July 9, 1890,”

“It now appearing that the above properties are owned by two corpora-
tions, the agreement is that*the entire stotk of said corporations shall be
transferred to Perin and associates upon the above considerations, said cor«
porations being-frée from- all .indebtedness. ~The boarding-house property
shall be conveyed to the said Perin on same consideration.

‘[Signed] “JAs. K. MEGIBBEN.
S “James W. MEGIBBEN.
“JAMES W, MEGIBBEN, Admimstrator
“EsTATE OF T, J. MEGIBBEN.
“0. L. PERIN. for Himself and Associates.”

The eqmtles of the cause are with the complamants, unless the title
to the real estate described in the contract is defective. Thomas J.
Megibben died intestate, leaving minor heirs. He was seised at the
time of his death of the legal title to an undivided one-half, of the real
estate of the Sharpe distillery, and to an undivided' two-thirds of the
real estate of the Excelsior distillery. ~ These pieces of real estate were
partnership property,—the first, of the Sharpe Distilling Company, a
firm:composed. of J. K. and T. G. Megibben, of the one ‘part, and the
G. R.:Bharpe Company, incorporated, of .the other part; the second, of
the firm of T. J. Megibben and J. K. Megibben, of the one part, and
the Megibben Excelsior Company, incorporated, of the other part.  'On
the 30th of January, 1890, James K. Megibben, as surviving partner
of said ¢dmpany, in consideration of $75,000, paid by the delivery to
him of 750 $100 shares of paid-up capital stock of the said G. R. Sharpe
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Distilling Company, incorporated, conveyed to said company in fee the
undivided one-half of the'teal estate of the Sharpe distillery, of which
Thomas J. Megibben died seised. On the same day, in consideration
of $75,000, paid by the delivery to him of 750 $100 shares of the paid-
up capital stock of the Megibben Excelsior Company, James K. Megib-
ben, as surviving partner of T. J. Megibben & Bro., conveyed in fee to
the Megibben Excelsior Company the undivided two-thirds ef the real
estate of the Excelsior distillery, of which Thomas J. Megibben died
seised. It is conceded that James K. Megibben, as surviving partner,
would hLave been entitled, in a proceeding against the widow and heirs
of Thomas J. Megibben, to sell said property if necessary for the pay-
ment of partnership debts, but defendants deny the validity of the sale,
because it appears from the record that there were no partnership debts;
It is not clear from the authorities generally that the deeds were there-
fore invalid. The supreme couit in Shanks v. Klein, 104 U. 8. 18, held
that the right of the surviving partner 1o the real estate of the copartner.
ship is an equitable right, accompanied by an equitable-title. The legal
title of copartnership property may be in one or more of the.partners;
but in every such case equity regards him or them as holding in trust,
and the copartnership as the beneficial owner. . Thetefore, although in
such case the survivor cdnnot by his deed pass the legal title, which de-
scended to the heir of the deceased -partner, yet as the heir holds the
title in trust to pay the debts, and the survivor is charged with that
duty, his deed will convey the equity to the purchaser, who may com-

pel the heir to convey the legal title. |

This was the holding in Andrews’ Heirsv. Brown’s Adm’ r, 21 Ala. 437
and in Dupuy v. Leavenworth, 17 Cal. 262, cited with appreval by the
supreme court in Shariks'v. Klem ‘It has been held that the buyer is
not bound ‘to see to the application of the purchase money, as such
burden would greatly reduce the value. Tzllmghast v. Champlin, 4 R. I.
173; Griffey v. Northcutt, 5 Heisk. 746, (decided in accordance with the
statute in Tennessee.) It may be, therefore that the purchéser was'not
bound to ascertain whether, as a matter of fact, there were debts of the
copartnership, for the payment of which it was necessary to sell the real
estaté, and that the conveyance would transfer to him the equitable
ownershlp of the partnershlp, eveii if there weré no debts, notwithstand-
mg the general rule that the grantee of an equitable title takes no greater
interest than his grantor had the right to convey. and’ that the remedy
of the heir at law would be against the surviving partner personally, un-
less it was shown affirmatively that the purchaser knew, or was charge-
able with notice, that there were no debts.

The rule approved by the court of appeals of Kentucky is that real
estate bought with partnership funds, to be used in the partnership
business and for partnership purposes, is to be regarded as partnership
property, impressed with the characteristics of personalty for all pur-
poses, not only as between the partners inter se, and the firm and its
ereditors, but also as to distributien between the administrator, distribu-
‘{ees, and heirs. * Divine v. Mitchum, 4 B. Mon. 488; Bank v. Hall;8
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Bush, 678; Spalding v. Wilson, 80 Ky, 590; and Flanagan v. Shuck, 82
Ky.:620. . From these cases it appears that the rule in Kentucky is that
real estate purchased by the partnership for the conduct of its business
is to be regarded. as personalty, and that the surviving partner has the
power to sell, and with the aid of a court of chancery can convey the
title to & purchaser.. See, also, Rammelsberg v. Mitchell, 29 Ohio St. 53.

But it is not necessary to decide these questions, for it appears from
the record that counsel for the defendant Perin and his associates ob-
jected to the title on the ground that the deed by the surviving partner
was not. valid. Thereupon the adult heirs of T. J. Megibben, together
with James K. Megibben, conveyed to the incorporated companies all
their interest in.these properties, and those companies thereby acquired
title to all the property excepting the interest of the minor heirs of T.
J. Megibben.

It further appears from the record that. by proceedmgs in the chan-
eery court of Harrison county, Ky., instituted by the guardian of the
minor children of Thomas J. Megibben against the G. R. Sharpe Com-
pany and others, and like proceedings against the Megibben Excelsior
Company and -others, the conveyances aforesaid by J. K. Megibben, as
surviving partner, to said companies, were confirmed, and it was further
décreed. that conveyances should be made by the master commissioner
of said court to said companies of all the right, title, and interest of the .
minor children and heirs of Thomas J. Megibben, and deeds were made
accordingly., This proceeding was conducted under section 490 of the
Civil Code of Practice of Kentucky, which provides that— :

“A vested estate in real property, jointly owned by two or more persons,
may be sold, by order of a court of equity, in an action brought by either of
them, though the plaintiff or defendant be of unsound mind, or an infant,
* % # jf the estate be in possession, and the property cannot be divided
:‘lethgm materially impairing ita value. or the. value of the plaintiff’s interest

erein,”

The. facts were found by the court to be such as, under the require-
ments of this provision, were [ecessary to authorize the saleand convey-
ance.. The mother of the minor children joined in the suit with the
minors, who appeared by their statutory guardian. The court found
that the properly was partnership property, that it was indivisible, and
was only suitable for a dlstlllery, and that their interest required that it
should be sold to the companies aforesaid. . The court of appeals of Ken-
tucky, in the case of Power v. Power, (Ky.) 15 S. W. Rep. 523, (decided
February 19, 1891,) held, in a case involving like questlons, that the
power of the court to order the sale and conveyance was unquestionable.
The court said:

“The appellees and appellant own a store-house and lot in Maysville, with
a front of thirty-three feet. The appellant owns three-sixths of the lot, and
the appellees the other half, subject to the one-third dower interest of the
widow. The widow and her co-appel]ees filed this petition under section 490
of the Code. It is aleged that this property cannot be sold without materi-
ally impairing its value, and that &a'sale ‘would redound to the interest of ail
parties. The interest of the infant appellees is asked to be reinvested for
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them by the chancellor. " It is apparent from the record that no division of
this property can be had, and 'we cannot perceive why it should not. be sold,
and the proceeds divided.,, The widow, who has a dower in this lot, is not
proceeding in her own right to deprive by sale the remainder-men of the fee,
under section 491. This is a vested interest, by parties in possession of prop-
erty that cannot be divided, and the question of whether the sale will be
beneficial is not involved, though alleged; and, while the chancellor wiil sve
that the interests of the infants are not sacrificed, a party jointly interested
has the right, where the property cannot be divided, to demand a sale. By
virtue of the provisions of section 490, the infants had the right to sue by
their mother, who is their statutory guardian, and no defense is required to be
made for them where they unite as plaintiffs. , ,

" “The object of the guardian is to reinvest the proceeds for the infants,—
that is, to the extent of their interest,—and no bond is required, as the pro-
ceeds will be under the control of the chancellor.”

This case is decisive, and Jeaves no room for doubt that by virtue of
the deeds, and of the legal proceedings aforesaid, the entire title passed
to and is vested in said companies.

Upon the hearing it was claimed for the defendants that the complain-
ant James K. Megibben is to be treated as a purchaser in this case, and
that he is therefore & necessary party defendant; and being such, and
with the other complainants a resident of the state of Kentucky, the court
has no jurisdiction of the case, This is ingenious, but not sound. James
K. Megibben is not a party defendant, nor can he'in any view be re-
garded as such. It is true that he is one of the associates of the defend-
ant Perin, but he is ready and willing to perform the contract. Thede-
cree is sought against Perin and his associates, who are unwilling; and
it would not be against him, but against them, to compel them to join
with him in receiving and paying for the capital stock, which represents
the real property involved. He is therefore properly a complainant,
and as much interested in securing a decree againsi the defendants asare
his co-complainants.

It was also claimed upon the hearing that this is not a case for the
remedy of specific performance, because the contract relates to personal
property; that is to say, to the entire capital stock of the two corpora-
tions owning the real estate, The purpose was to transfer the real estate
and the plant connected with the distilleries. That is apparent from the
contract itself, and is abundantly proven by the testimony. In Leachv.
Fobes, 11 Gray, 510, the court decreed specific pertormnance of the con-
tract, holding that where the agreement for the sale of the shares forms
part of a contract for the sale of real estate, and the suit is brought for
the conveyance of the land, as well as the transfer of the shares, the
contract may be enforced in equity. In England it is well settled that
any sale of shares of stock in a private corporation may be enforced by a
decree for specific performance. Duncuft v. Albrecht, 12 Sim. 189; Shaw
v. Fisher, 2 De Gex & 8. 11, 5 De Gex, M. & G. 598; Wynne v.
Price, 3 De Gex & S. 310. To the same effect are the following cases
in this country: Ashe v. Johnson, 2 Jones, Eq. 155; White v. Schugyler,
1 Abb. Pr. (N. 8.) 300; Johnson v. Brooks, 98 N. Y. 337; Treasurer
v. Commercial Co., 23 Cal. 390. In this last case the authorities are re-
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viewed, and the question fully considered, ‘Where the contract is for
the'sale of securities issued by the government, specific performance will :
not be decreed, since they may be easily purchased in.the market; but
the vendee’s remedy is at law for damages. Ross v. Railway Co., 1

Woolw. 26, 32; Cud v, Rutter, 1 P. Wms. 570; Colt v. Nettervill, 2' P.

Wms. 304; Buzton v. Lister, 8 Atk. 383. If stock of a private corpora-

tion contracted to be sold is easily obtainable in the market, and there.
aré no special reasons why the vendee should have the particular stock
mertioned in the contract, He is left to his action at law for damages.
Cook, Stocks, § 338. But here the contract is' for all the stock of the
corporation, and that clause of the contract was evidently adopted as an
expedient to secure, the transfer of the real estate. .The objection to the
jurisdiction of the court on this ground has, however, been practically

abandoned. It is without merit, and cannot be sustained.- .

The, only remaining objection is that of the alleged incumbrances upon
the real estate, or indebtedness by the corporations, - Thé Excelsior
Company. is free from debts, as appears from the lestimony of J. W. Me-
gibben, The Sharpe Company has a mortgage upon its lands for about
$7,000, which it is shown is, by an arrangement with the holder, the
Farmers’ Bank of Cynthiana, to be paid off and canceled whenever the
defendants take the property, and the payment and cancellation can
be provided for by the decree, which will be for the complainants, with
costs. ", : P i )
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" Fariithe’ LOAN & '_TvasT Co.'v. 8axN. Drxgo SrrEEr-Car Co, -

S ooyt Courty 8. i California: Febraary 1,1802.) -

1. Raitroad MoORTGAGE—FORECLOSURE AND SALE—PROPERTY INOLUDED. RN
In a snit.to foreclose a. mortgage given by a street-railroad company to secure
payment of certain bonds, it appeared that the bonds were invalid; but, all the
. property ¢overed by the mortgage being inpossession of a-receiver appointed pend-
ing the litigation, who had issued certificates for expenses incurred for the preser-
vation of the property, a decree was entered, upon consent of all parties in inter<
est,’ascertaining and fixing theé amounts of théir respective claims, and directing:
& sale of all the property of the company to satisfy the same. Held, that rails,
fish-platés, and bolts purchased by the company for use onits road, but which had
not been: actually: used, and were stacked upon land not within the company’s
right of way, were within the terms of the mortgage, which included all real und
personal property of every kind and description “used or intended to be used in
connection with orfor the purpose of said railroad,” and came clearly within the

. decree. .. .. .

8. SaME. e )

Certain'notés, secured by mortgage, which had been exec¢uted to the company by
a land association, were set out in the receiver’s inventory of property taken pos-
session of by him under order of the court, and were in his hands at the time of
making the décree by consent for the sale of all the company’s property. Held,

- that even though such notes and mortgage were not included in the mortgage
sought to'be foreclosed, as they had been brought into the custody of the court un-
der color:of its aushority, and all parties in interest were parties to the suit, the
court bad-jurisdiction to decide all conflicting rights thereto, and should not release
its control of them in order that they might be subjected to process obtained by
creditors of the company from a state court, nor should it award such creditors &
priority of lién by reason of their proceedings in the:state court,



