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Ganporro v. HartMAN e al. -
(Cireuit Court, S. D. California. January 25, 1802.)

COVENANTS IN DEED—PUBLIO POLICY—SPECIFIC PERFORMANCE.

A covenant in g déed not to convey or lease land to a Chinaman is void, as con-
trary to the public policy of the government, in contravention of its treaty with
China, and in violation of the fourteenth amendment of the constitution, and is not
enforceable in equity.

In Equity. Bill for an injunction. Denied.
Blackstock & Shepherd and Bicknell & Denis, for complainant.
J. Marion Brooks, J. Hamer, and E. 8. Hall, for defendants.

- . Ross, District Judge. The amended bill in this case shows that on
the 22d of March, 1886, one Steward, for & valuable consideration, con-
veyed - to the complamant a portion of lot 2, block 47, fronting on East
Main street in the town of San Buena Ventura, Ventura county, of this
state, together with a perpetual right of way over an ad_]ommg alley
The deed also contained the following:

" “Ii ig alo understood 4nd agreed by and between the partles hereto, thelr
heirs and assigns, that the party of the fitst part shall never, withoat the con-
sent of the parly of the second part, his heirs or assigns, rent any of the build-
ings of ground owned by said party of the first part, and frornting on said’
East Main street, to a Chinaman or Chinamen. This agreement shall only’
.apply to that part of lot 2, block 47, aforesaid, lying north of the alley-way
hereinbefore. described, and fronting on said East Main street. And said
party of the second .part agrees for himself and heirs that he will never rent
any of the property hereby conveyed to a-:Chinaman or Chinamen.” . -

- The deed was duly recorded in the county in which the property is
situate, and subsequently the portion of the lot retained by Steward wag
purchased of him by the defendant Hartman, who was thereafter about
to lease it to the defendants Fong Yet and Sam Choy, who are China-
men, when the present suit was commenced to enjoin him from so do-
ing. -

The federal courts have had frequent occasion to declare null and
void hostile and discriminating state and municipal legislation aimed at:
‘Chinese residents of this country. But it is urged on behalf of the com-
plainant that, as the present does not present a case of legislation at all,.
it is not reached by the decisions reférred to, and that it does not come
within any of the inhibitions of the fourteenth amendment to the consti-
“tution of the United States, which, among other things, declares that no
state shall “deny to any person the equal protection of the laws.” Thls"
inhibition upon the state, a8 said by Mr. Justice FIELD, in the case of
Ah Kow v. Nunan, 5 bawy 552— :
‘“ Applies to all the instrumentalities and agencles employed in the admm-
istration of its government: to its executive, legislative and judicial depart«
ments; and to the subordinate legislative bodies of counties and cities.”. And:
the equality of protection thus:assured to every one whilst within the. United
.States; from whatever country he may come, or.of whatever.race: or color he:
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may be, implies that not only the courts of the country shall be open to him
on the same terms as to-all others for the security of hjs person or property,
the prevention or redress of wrongs, and the enforcement of contracts, but
that no charges or burdens shall be laid upon him which are not equally borne
by others, * % =¥

It would -be a very naftow construction of the constitutional amend-
ment in question and.of the decisions based upon it, and a very re-
stricted application of the broad principles upon which both theamend-
- ment and the decisions proceed, to hold that, while state and municipal
legislatures are forbidden to discriminate against the Chinese in their leg-
1slatmn a citizen of the state may ]awfu]ly do so by contract, which the
courts may enforce. Such a view is, I think, entirely inadmissible.
Any result inhibited by the constitution can no more be accomplished
by contract of individual citizens than by legislation, and the courts
should no more enforce the one than the other. This would seem to be
very clear.

Moreover, it is by the treaty between the United States and China of
November 17, 1880, provided that—

“Chinese subjects whether proceeding to the United States as teachers,
students, merchants, or from curiosity, together with their body and house-
hold servants, and Chinese-laborers who are now in the United States, shall
be allowed to go and come of their own free will and accord, and shall be ac-
corded all the Tights, privnleges. immunjties, and exemnptions whicl are ac-
corded to the citizens and subjects of the most favored nation.” Article 2,
Treaty Nov., 1880 (22 U. 8. 8t. p. 13.)

" “The intercoturse of this country with foreign nattons and its pollcy in re-
gard to them,” said the supreme court, speaking through Chief Justice
TANEY, in Kentielt v. Chambers, 14 How.'49, “are placed by the constitu-
tion of the United States in the hands of the government, and its decisions
upon these subjects are obligatory upon every citizen of the Union. He is
bound to be at war with the nation against which the war-making power has
declured wir, and equally bound to commiit no act of hostility against a na-
tion with which the government is in-amity and friendship. ~ This principle
is universally acknowledged by the laws of nations. It lies at the foundation
" of all governments, as there could be no social order or peaceful relations be-
tween the citizens of different countries without it, It is, however, more
emphatically true in relation to the citizens of the United States. For, as
the sovereignty resides in thé people, every citizen is a portion of il, and is
bimself personally bound by the laws which the representatives of the sover-
eignty inay puss, or the treaties into which they may enter, within the scope
of their delegated nuthority. And, when that authority has plighted its faith
to anuther nation that there shall be peace and frwmlslnp between the citizens
of the two countries, every citizen of the United States is equally and person-.
ally pledged, . The compact is made by the department of the government
upon which he lilmself has agreed to confer the power. Itis his own per-
sonal compact ‘as 'a portion of the sovereignty in whose behalf 1t is made.
And he can do no act nor enter into any agreement to promote or encourage
revolt or hostilities against the territuries of a country with which our gov~
ernsuent is pledged by treaty to be at peace, without the breach .of his duty.
as 4 citizen, and the breach.of the faith pledged to the fureign nation. = And,
if he does so, he cannot: claim- the aid of a court of justice to enforce it. = The
appellants say, in their contract, thatthey were induced to advance the money
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by the desire to promote the caise of freedom. ‘But our own fresdom cannot
be preserved without obedienee to our own laws, nor social order preserved
if the judicial branch of the government countenanced and sustdmed con-
tracts made in violation of the duties which the law imposes, or in contra-
vention of the known and establishied poliey of the pohtical department act—
ing within the limit of its constitutional power.”

This was said in a case where it wag sought to enforce a contract made
in this country after Texas declared itself independent, but before its in-
‘dependence had been acknowledged . by the United States, whereby the
complainants agreed to furnish, and under which they did furnish,
‘money to a general in the Texan army, to enable him to raise and equip
;troops to beemployed against Mexico. " But the- pfmclple governing the
<ase is, in my opinion, equally applicable here, where it is sought to
.enforce an agreement made contrary to the public policy of the govern-
ment, in- contravention of one of its treaties, and-in violation of a prin-
«ciple ‘embodied in its constitution. Such & contract is abeolutely void,
and should not be enforced: in any eonrt --—certumly not m a court of
,,equity of the United States. =~ =

or the réasons stated ;an order'will be entered sustaming the demur-
rar, and dismissing the bxll a8 amended at complamant’s ¢08t, without
reference to other pomts made and a;rgued by counsel L

Mmmnnn’s Anu’ns at ‘. v. Pmnm e al

P e (C'l'rc'wlt cowrt. 8- D. Oh'to. W. D Jamry 30. 1893¢)

B e i

1. GUARDIAN AND Wum—sm ‘oF Rmmz. o
Code Civil Proc. Ky. § 490, suthorizes & uale by proceedings in cha.ncery of real .
estate owned jointl by two or more persons when the same cannot be divided
without materially im lﬂig its valte, even though some of theowners are infants
_or of unsound mind. that a sale thereunder of an infant's interest on appli-

" cation-of its.statutory guardian conveys an absolute title when the court finds
that the requisite facts exist. Power v. Power, (Ky.) 15 8. W. Rep. 523, followed.

° JURISDIOTION OF mem Coun'rs—Drvmzsn szmxsmr ABRANGEMENT OF PAR-
TIES.

Where a part owner of & distillery jolps a number of assoclates .in & contract to

gurchase the whole, and for that purpose agrees to convey his existing interest

herein, and afterwards, being ready.and; willing to .perform his contract, joins

. with tbe other vendors in a suit for specific performance, he is a proper party

ggaintiﬂ' and cannot be considered a defendant for the pirpose‘of desbroying the

versity of citizenship necessary to maintain. the suit in a federal coum

‘8. SPEOIFIC PERFORMANOE— BTOOK 0F CORPORATION.
., A'clause in a contract providing for the purchase of all the stock of a distxllery
' company may be specnﬂcaliy eﬂfomed against the purchasers when' it aggears that
it was. onl{ adopted as:an expedient to secure the performanece of the main stipula-
tlon, which was for the transfer of the real estate and plant. )

+ Bum—INouunmwcms. :
‘A véndee caunot avoid g specifie erformance of his dontract: bédause of & mort-
. guge on the lands when it sppears {hat sn agreement hgs been made for the dis-
fnhat;ga thereof immediately ypon tﬁe trnnuter. which dﬁcharge can be provided for
o dectee, on
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