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Rycro¥r v. GREEN.

(Circutt Court, S. D. New York. February 6, 1892.)

REMOVAL OF Covses-—EXTENSION OF TiME T0 ANSWER.
-In viewof the Code rules and practice of the courts of New York, an extension
of time to answer by order of court extends the time for removal,

At Law. Motion to remand.
Henry Thompson, for the motion,
George W, Wickersham, opposed.

: LACOMgE, Circuit Judge. It is the law and practice of this circuit
that an extension of time to answer by order of court, whether made on
stlpulatlon or not, extends the time for removal. This was settled prac-
tice here before the decisions in other circuits, which are referred to on
the argument, and, in view of what an “extension of time to answer” is
under the Code rules and practice of the courts of this state, seems con-
ﬂformable a.hke to the letter and the Spmt of the removal act

I
: ‘

InteERsSTATE CoMMERCE ComMmissioN ». Lemrer VL. R. Co.}
(Circuit Court, E. D. Pennsylvania. January 15, 1802.)

1. INTERSTATE COMMERCE COMMiSsIoON—FINDING OF FAcTS.
*The finding of facts in & report by the interstate commerce commission has no
freater weight where the commission itself proceeds by petition under section
6, 24 8t. at Large, p. 884, to enforce obedience to its orders, than where an in-
dividual aggrieved so proceeds, and is not conclusive evidence of such facts. Ken-
tucky, ete., Bridge Co. v. Loutsville, ete., R. Co., 87 Fed. Rep: 567, followed.
2. BAME—DISOBEDIENCE OF Ounnss-—lnwnmon.
A preliminary injunction to restrain a carrier from disobeying an order of t.he
interstate commerce commission will not be granted in proceedings under section
16, 24 St. at Large, p. 884, as amended, when the answer denies the facts on which
the order was based.

In Equity. Motion for preliminary injunction. Petition by the in-
terstate commerce commission to restrain the Lehigh Valley Railroad
Company from exacting an alleged excessive rate for transporting coal
from the ‘mines to Elizabethport. Upon complaint by Coxe Bros.,
miners and shippers of anthracite coal, the interstate commerce commis-
gion had ' made an order, after hearing both parties, establishing rates for
the ' carriage of coal from ‘the mineés to Elizabethport, lower than the
rates ‘previously charged, and declaring the latter excessive.  The Le-
high" Valley Company continued to charge its old rates, and ‘this’ peti-
tion was filed to enforce-obedience to the order. Motion denied, with-
out prejudice to complainant to file replication, and proceeéd ‘to proofs.

1 Reported by Mark Wilks Collet, Esq.; of the Philadelphia bar, '
v.49£.n0.3—12
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Simon Stern, John B. Read, and S. P. Wolverton, for complainant.

The case of Kentucky, etc, Bridge Co.v. Louisville, etc., R. Co., 37 Fed.
Rep. 567, was decided under the misapprehension that judicial power
could not be gitnted when'ithose -appointed to exercise it were not ap-
pointed during good behavior. Such grants have been declared consti-
tutional in Insurance Co. v, Canter, 1 Pet. 515; McAllister v. U. S., 141
U. 8. 174, 11-Sup. Ct.-Rep.-949.  When a dlsclplmary body, created
by statute, comes to a conclusion, the courts, in enforcmg its conclusion,
will only inquire whether the party has hed a fair trial, and the rules
governing the body have been complied with, and will not try the ques-
tion over again. Loubat v. Le Roy; 40 Hun, 546; People v. Conmis-
sioners, 93 N. Y. 97. The decision of a special trlbunal having author-
ity to decide'eéitain mattétsin the course of its duties; is final, ~John-
son v. Totwdley, 18 Wall. 72; Murques'v. Fmbw, 101 U. 8. 473.

John G Johnson, for respbhdents. o

ACHESON, Clrcéut Judgs.'"Upon the co&nplamt of Coxe Bros. & Co.
‘against the Tiehigh Valley Railroad Company made to the ‘intetstate
commerce cothihission, pursuant to the ac¢t of congrési'entitled “an act
to regulate commerce,” approved February 4, 1887, (24 St. at Large, p.
379,) and the amendatory. acts of March,2, 1889, and February 10,
1891, (25 St. at Large, p. 855; 26 St. at Large, p. 743,) the said com-
mission found and decided that the rates established by the said railroad
comphny, Ahd:in forcerovér.and uponity lines of*railroad for the trans-
portation of anthracite coal from the Lehigh anthracite coal region, in
the state of Pennsylvania} to ‘Perth-Amboy, in the state- of New Jersey,
were unreasonable and upjust; and the commission fixed a scale of
_maximum rates of freight  for sich trangportation, and issued an order
‘Tequiring: the said: railroad company to cease and desist, from and after
a certain épecified. date, from making any charge in excess of the rates
so determined upon by the cominission. - The railtoad company having
neglected and refused to, comply with this order, the interstate com-
:merce. commission, proceedmg under the sixteenth section of the law
‘a8 'dmended, apphed by ‘pétition to this'court, sitting in equity, praying
for a writ of injunction or other proper process, mandatory or otherwise,
{0 restrain, said, railroad; company from, further violation of and  disobe-
dience to the said.order of the commission. To. this. petition the rail-
road company filed an, angwer, which, besides other defenses of a legal
character therein raiged, denjes that the rates established and charged by
‘it for the transportation of anthracu;e «cpal, as aforesaid, were unreason-
a.ble and. unjust, and alle,ges that the:same were and are reasonable and
just. ra.tes, and the answer, further avers that all the findings of fact by
.the commigsion, which led it to;the. conclusmn that. the rates charged
by the defendant were ,upreasonable and  unjust, were erroneous, and

_were not in accordance with, the ev1dence. .+ The ' case was set down for
’ hea;:mg, and, has. been a:;gued upon the, petition and answer.

everal questions of great importance, both to the parties to thls htl-

gation and to the.public; are here involved; but at thistime we deem it

R B
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necessary to consider only one of these questions, namely: In this pro-
ceeding instituted by the interstate commerce commission to enforce its
order against the defendant railroad company, what effect is to be given
to the findings of fact by the commission embodied in its written re-
port, and upon which its said order was based? Tt has been argued
earnestly and ably by counsel representing the interstate commerce
commission that the present proceeding is to be regarded as a con-
troversy between the commission and the defendant company, dis-
tinct from the original case between Coxe Bros. & Co. and the defend-
ant; that the original case is not here retriable upon its merits, however
it might be were Coxe Bros. & Co. the petitioners; that while the court
‘may look into the testinony taken by the commission to see whether
there is any justification for its decision, yet, if the commission acted
upon competent evidence, and within the scope of its authority, and the
delendant had a fair trial before it, the findings of fact by the commis-
sion are not here open to question, but must be accepted as conclusive.
But, as respects the weight to be given to the findings of fact, the statute,
we think, affords no ground for making any distinction between an ap-
plication to the court by the commission itself and such an application
by theoriginal complainants, at whose instance the order sought to be en-
forced was made. As we shall hereinafter see, the law provides that ap-
plication to the court for the enforcement of any such order may be
made either by the commission or by any company or person interested
in the order. No sound reason exists for according greater efficacy to
the ﬁndlngs of fact in the one case than in the other, and the statute does
not recognize any such distinction. 'What force, then, have the findings
of fact upon: which the petitioner here relies? -If the acts of congress
had been silent as to the effect to be given to findings of fact by the in-
terstate commerce commission, it might, perhaps, have been reasonably
inferable that the legislative intention was that those findings should
fall within the general rule that, where the law has confided to a special
tribunal the suthority to hear and determine certain matters in the
course of its duties, the decision of that tribunal, within the scope of its
authority, is conclusive upon all other tribunals. But any such impli-
cation is excluded by the uxpress terms of the interstate commerce law.
Section 14 of the act, as amended, after providing that whenever an in-
vestigation shall be made by the commission it shall beits duty to wmake
a report in writing in respect, thereto, which shall include the “findings
of fact” upon which the conclusions of the commission are based, de-
clares: “And such findings, so made, shall thereafter, in all judicial pro-
ceedings, be.deemed prima facie evidence as to each and every fact found.”
Now, .clearly, this provision is quite irreconcilable with the idea that in
an application like the present one the findings of fact: by the commission
operate conclusively. But, furthermore, section 16, as amended, pro-
vides as follows: R s
¢ “Thit whenever any corimon carrier, a8 defined 1n and subject to the pro-
visions of this act, shall violate or refuse or neglect o' obey or perform any
lawful order or requirement of the commission created by this act, not
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founded upon: a controversy requiring.a trial by jury, as provided by the
seventh amendment to the constitution of the United States, it shall be law-
ful for.the commission, or for any company or person interested in such
order or requirement, to apply in a sumwmary way, by petition, to the circuit
court of the United States, sitting in equity in the judicial district in which
the common carrier complained of has its principal office, or in which the
violation or disobedience of such order or requirement shall happen, alleging
such violation or disobedience, as the case may be; and the said' court shall
have power to hear and determine thematter; * * * and said courtshall
proceed to hear and determine the matter speedily as a court of equity, and
without the formal pleadings and proceedings applicable to.ordinary suits in
equity, but in such manner as to do justice in the premises; and to this end
such court shall have power, if it think fit, to direct and proseeute, in such
mode and by such persons-as it may appoint, all such mqun ies 'as the court
may think needful to enable it to form a just judgment in the matter of such
petltlon, and on such hearing the findings of fact in the report of said com-
mission shall be prima facie evidence of the matters therejn statgd; and it it
be made to, appear to such court, on. such hearing or, on report .of any such
person or persons, that the lawful order or requirement of said commission
drawn in'question has been violated or’ dlsobe)ed ‘it shall be lawful for such
court to-issuea writ of injunction or other proper process, mand’atory or'other-
wise, to restrain such common carrier from farther continuing sueh violation
or disobedience.of such order or requuement of said COH.IDJISS]OH; .and enJom-
ing obedignce to the same.” . SR

This section further provtdes for proceedmgs on- the law‘ s1de of the
court where the matters involved are founded -upon 4 controversy
requiring . a trial by jury,; and.enacts thaf “at the trial the findings of

. fact of said commission, as set forth in its report, shall be prima facie
evidence of:the matters therein stated.” Thus has :congress most eare-
fully defined and limited ‘the effect ‘of the findings of fact by the inter:
state commmerce commission: m all _]udmal proceedmgé whether at law or
in equity.

But then again, upon an analySIS of the above-quoted provxslons
of section 16, it is demonstrable that in such a case as' thig it is the
duty of the court to investigate the merits of the: whole controversy,
and form an independent judgment: The court, upon a petition alleg
ing the violation of a “lawful” order, is to proceed to *“hear and deter-
mine the matter as a court of equity in such manner as to do justice in
the premises;” and to this end it may prosecute in such mode and by
such persons-as it may appcint all “needful inquiries” to enable it to
“form a just judgment” in- the matter of the petition; and, finally, “on
such hearing the findings of fact in the report of gaid-commission shall
be prima. fagie evidence of the matters therein stated.” - Nothing can be
clearer than that the findings by the commission are not: here decisive
of the questions of fact. ‘We have only to add that our ¢onclusion isin
harmony with that of the circuit ¢ourt in the case of :Kentucky, etc.,
-Bridge Co..v. Louigville, etc., R. Co., 87 Fed. Rep. 567. In view, then;
of the denials and averments of the answer, the present motion must be
denied, but without. prejudice % the nght of . the. petmoner to- ﬁle a
rephcatwn, and it xs so ordered.

BUTLER, sttnct J udge, coneurs.
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Ganporro v. HartMAN e al. -
(Cireuit Court, S. D. California. January 25, 1802.)

COVENANTS IN DEED—PUBLIO POLICY—SPECIFIC PERFORMANCE.

A covenant in g déed not to convey or lease land to a Chinaman is void, as con-
trary to the public policy of the government, in contravention of its treaty with
China, and in violation of the fourteenth amendment of the constitution, and is not
enforceable in equity.

In Equity. Bill for an injunction. Denied.
Blackstock & Shepherd and Bicknell & Denis, for complainant.
J. Marion Brooks, J. Hamer, and E. 8. Hall, for defendants.

- . Ross, District Judge. The amended bill in this case shows that on
the 22d of March, 1886, one Steward, for & valuable consideration, con-
veyed - to the complamant a portion of lot 2, block 47, fronting on East
Main street in the town of San Buena Ventura, Ventura county, of this
state, together with a perpetual right of way over an ad_]ommg alley
The deed also contained the following:

" “Ii ig alo understood 4nd agreed by and between the partles hereto, thelr
heirs and assigns, that the party of the fitst part shall never, withoat the con-
sent of the parly of the second part, his heirs or assigns, rent any of the build-
ings of ground owned by said party of the first part, and frornting on said’
East Main street, to a Chinaman or Chinamen. This agreement shall only’
.apply to that part of lot 2, block 47, aforesaid, lying north of the alley-way
hereinbefore. described, and fronting on said East Main street. And said
party of the second .part agrees for himself and heirs that he will never rent
any of the property hereby conveyed to a-:Chinaman or Chinamen.” . -

- The deed was duly recorded in the county in which the property is
situate, and subsequently the portion of the lot retained by Steward wag
purchased of him by the defendant Hartman, who was thereafter about
to lease it to the defendants Fong Yet and Sam Choy, who are China-
men, when the present suit was commenced to enjoin him from so do-
ing. -

The federal courts have had frequent occasion to declare null and
void hostile and discriminating state and municipal legislation aimed at:
‘Chinese residents of this country. But it is urged on behalf of the com-
plainant that, as the present does not present a case of legislation at all,.
it is not reached by the decisions reférred to, and that it does not come
within any of the inhibitions of the fourteenth amendment to the consti-
“tution of the United States, which, among other things, declares that no
state shall “deny to any person the equal protection of the laws.” Thls"
inhibition upon the state, a8 said by Mr. Justice FIELD, in the case of
Ah Kow v. Nunan, 5 bawy 552— :
‘“ Applies to all the instrumentalities and agencles employed in the admm-
istration of its government: to its executive, legislative and judicial depart«
ments; and to the subordinate legislative bodies of counties and cities.”. And:
the equality of protection thus:assured to every one whilst within the. United
.States; from whatever country he may come, or.of whatever.race: or color he:



