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the wpper side of the bars, that is shown in the Klme patent bars. In
our opinion, this patent is invalid.

The shield or guard pieces which are claimed singly and in combina-
tion in No. 421,928 are substantially the same, and amount practically

to substitutes for the slesves on the rods shown in the Gilbert patent,
exceptmg that they present inclinéd surfaces to any hook or chain drag-
ging from a passing car.” We find that this was nothing more than a
mechanical device, which, before the date of the patent, had been in
common use in various structures, and that it shows nothing novel or
patentable, either singly or in any of the combinations claimed.

The dgcree of the court below dismissing the bill is affirmed.

Tae Mary H. Brockwaiy.!

STARK et al. v. THE MarY H. BRoCKWAY.
(District Court, S. D. Neww York. January 14, 1893.)

Costs AND FrEs—MARSHAL’S, Co»mlssxons—an ST 5 820—P0ssessorY Surr,
In a.sult to recover possession of a vessel, where the marshal seizes and takes
‘possession of the vessel, and, on settlement "of the suit, delivers up possession of
the property subject. to his fees, he is entitled to his regular commissions on the

~ value of the vessel, under Rev. St. § 829, besides keeper’s fees, though the olaim
was not for a money demand.

"In Adm1ralty On appeal from taxation of costs.
James Parker, for libelant.

BROWN; District J ud ge.' Upon a libel filed to recover possession of the
schiooner Mary H. Brockway from & pnrt owner; who had been removed
&s master, but who refused to give up pussession, the marshal arrested and
took possession of the vessel under process. Thereafter the suit was settled
between the parties, and the possession of the property was accordingly
delivered by the marshal, subjéct to the payment of his fees. The ves-
seél being of ‘the value of $25 000, the marshal’s fees were taxed at the
sum of $127.50, under section 829 of the Revised Statutes. The libel-
ant appeals from the taxation, on the ground that section 829 allows
only $2.50 per day for keeping the vessel; that the language of the fol-
lowing paragraph of that section, giving the marshal a commission
“when the debt or claim in admiralty is settled by the parties with-
out a sale of the property,” i not applicable; and that, under section
857, upon the analogy of the state practice, (Code, § 3307, subd. 2,)
he should only receive such reasonable compensatlon for his trouble a8
the court or judge should allow.

1Reported by Edward G. Benedict, Esq., of the New York bar.
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.Bection :857 of the Revised Statutes relates only to the mode of recov-
ering fees, not to the amount of fees chargeable. These are regulated
by section 829...  The language.of the paragraph above referred to—

“When the debt or claim in admiralty is settled by the parties without a
sale of property, @ commission of one per centum on the first $500 of the cl«um
or decree, and,one-half of one per centum on the excess: provided, that if the
value be less than the claim, the commission shall be allowed only on the ap-
praxsed value thereof”

is broad enough to include the 'preqent case. The claim was for the pos.
session of the vessel. Possession has been secured through the process
of the court, the attachment, and the possession and custody of the
marshal, until delivered over, pursuant to the settlement. The claim
was settled-by the parties without a sale. The claim is, indeed, not for
a money demand, so that the ¢age is not within the very letter of the
section, but it is plainly within its spirit. The claim, being for the
possessmn of the vessel, was, in effect, a claim for the value of the ves-
sel, not in money, but in property Mr. Justice BLarcurorp in the
O'ase of Johnston, 8 Ben. 191, in which marshal’s commissions were al-
lowed upon the property of the bankrupts, which had been seized
in proceedings;in- ‘bankruptcy, and.afterwards delivered over upon a set-
tlement between the parties, says:

“The theory of this allowance is that the marshal, in an admiralty suit in
rem, has attached the property, and holds it, and that then, with a sale of the
property by the marshal, the coritroversy is so disposed of-by the parties that
the marshal is ealled upon to give up- possession of the property, so that he
loses the fees for selling it and for receiving and paying over the money. In
such a case he is allowed a commission, which is intended as a compensation
for his risk and responsibility; just as the pounddge allowed on final process,
and the percentage allowed on a sale of property in admiralty, are each of
them a compensation for risk and responsibility, not merely in selling the
property, but in holding possession.of it under process.. Personally, he ecan
have no other compensation for keeping safely the property. For theexpense
of keeping it, not exceeding $2.50 a day can be allowed, only when pald toa
keeper. * * * The commission is given by section 829 for the service of
the marshal in respect to the property which he relinquishes, in taking the
nsk and 1espons1bihty which he takes in regard to it while he holds it.”

It would be unjust to the ma.rsha.l that he should be required to an-
swer for the responsibility of keeping property for the benefit of the
parties to the cause, and delivering it to them pursuant to settlement,
without any compensation whatever, He is entitled to nothing for that
responsibility, except under this clause, since, under the preceding sec-
tion “for necessary expenses,” he can recover only what he pays to the
keeper. -The sum allowed on settlement is less than half that allowed
on eale by the following clause. - The observations quoted from Mr. Jus-
tice BLATCHFORD seem to me to be decisive, and the amount taxed in
accordance therewith should be allowed, and the taxation affirmed.
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TeE ASPOTOGAN,
T - WiLLis v. THE AsPoTOGAN,
(District Court, E. D. Pennsylvania. January 5, 1893.)

SHIPPING—LIABILITY FOR PEREONAL INs~RIES—SEAMEN UNroADING CARGO.

Libelant, a seaman engaged in unloading wood from a vessel, was hurt by the fall
of a tier of wood, caused by the mate’s withdrawal of a cleat. The removal of the
cleat was necessary in order to unload the vessel, and was effected in the ordinary
and proper manuer, and ‘after repeated warnings, which were heeded by all the
men at work except the libelant. Held, that no negligence could be imputed to the
mate, as he was justified in believing that libelant would heed the warnings.

In Admiralty, . Libel by George Willis, formerly a seaman on board
the bark Aspotogan, against said bark, to recover damages for personal
injuries sustained while unloading cargo. Libel dismissed.

“ John F., Lewis and Charles Gibhons, for libelant.

Alfred Driver and J, Warren Coulston, for respondent,

BurLER, District Judge. The libelant, a seaman on board the bark:
Aspotogan, was injured while assisting to unload a cargo of lumber,
which she carried to Rio de Janeiro, and sued for damages—charging
his injury fo careless and wrongful conduct of the mate, as follows:

“Libelant was working between decks, and was running the planks out of
the bark through the port bow, onto lighters. A large tier of planks was
piled up along the port side of the vessel as they had been loaded, and were
held in position by cleats of wood which had been driven in between the
planks and the beams of the vessel. The mate of the vessel was superin-
tending the removal, and while libelant was busily engaged in counting his
planks, the mate, without a word of warning, knocked away one of the cleats
which so held up the said tier of planks, and in consequence of the loss of
this support, the tier ot planks fell down and buried the libelant under their
weight, in consequence of which his left leg was broken and other serious in-
jury sustained, * * * without any negligence on his part whatever.”

The answer denies the imputed negligence and all liability for the in-
jury. The mate was superintending and assisting; and several other
were engaged in the work of removing the lumber, as the libelant was.
He alone, however, was injured. The master was on board. The testi-
mony of the iibelant, upon which alone his case rests, is contradicted by
that produced by the respondent. ' A careful examination has satisfied
me that the charge of negligence i8 not sustained. What the mate
did was proper and usual under the circumstances. It was necessary to
remove the cleats and it was customary to .do it as he did. The testi-
mony seems to leave no room for doubt that he gave ample and repeated
warning that he was about to do it, which the other workmen heard and
obeyed. The mate was justified in believing the libelant would also
heed it. Why he did not is explained by his statement immediately

“3Reported by Mark Wilks Collet, Esq., of the Philadelphia bar.



