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the marshal or his deputy, commanding him to deliver the prisoner to
the keeper of the common jail; and when the mandate of the warrant is
obeyed, then the marshal is relieved from the responsibility of custody.
Randolph v.: Donaldson, 9 Cranch, 78.

The marshal is clearly entitled to the fees charged for attendlng court
and guarding the defendant on the 27th of August, as the defendant
was put in his custody by order of the commissioner until sufficient bail
was given for an appearance at court to answer an indictment. After
hearing a case, and determining to hold a defendant to bail, the com-
missioner can by verbal order put the defendant in custody of an officer
until the bail required is given; but the officer cannot commit to jail
without a written mittimus from the commissioner.’ ,

It is ordered that the clerk of this court retax the costs in this case in
conformity with this opinion.

UnrrED STATES 7. INGRAHAM.

(Circuit Court, D. Rhode Island. February 4, 1892.)

1. Cratms AgAINST UNITED STATES—FRAUD—INDICTMENT.

An indictment for the offense of presentmg to any officer “{n the civil, mlllt.ary,
or naval service of the United States™ a false claim (Rev. St. § 5438) is sufﬁcwnbly
certain in alleging that such claim was yresented to the “third auditor of the treas-
ury department of the United States.” It need not allege that he is an officer in
the civil servioe of the United Stutes,

2. SaME.

An indictment alleging the presentation of a false afidavit need not aver that the
officer before whom it was taken was authorized to administer oaths. The word
“affidavit,” as used in the statute, relates to the form of the false paper, and not
its legal character.

At Law. Indictment of Royal Ingraham under Rev. St. § 5438
Motion in arrest of judgment.

Rathbone Gardner, Dist. Atty., for the United States.

Franklin P. Owen, for defendant.

Carpentee, District Judge. This is a motion in arrest of judgment
after verdict on an indictment under section 5438 of the Revised Stat-
utes, which is as follows:

“Section 5438. Every person 'who makes or causes to be made, or presents
or causes to be presented, for payment or approval, to or by any person or
officef in the civil, military, or naval service of the United States, any claim
upon or against the government of the United States, or any department or
officer thereof, knowing such claim to be false, tictitious, or fraudulent, or
who, for the purpose of obtaining or aiding to obtain the payment or ap-
proval of such claim, makes, uses, or causes to be made or used, any false
bill, receipt, voucher, roll, account, claim, certificate, aflidavit, or deposition,
knowmg the same to contain any fraudulent or fictitious statement or entry,
& & @ ghall be imprisoned,” etc,
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The language of the indictment, so far as it is pertinent to the ques-
tions raised by this motion, is as follows: In the first count— :
“That Royal Ingraham * % % did knowingly, wilifully, and unlaw-
fully make and present, and cause to be made and presented, for payment
and. approval, to the third auditor of the treasury department of the United
States of America, & certain claim against the government of the United
States.” .

—And in the second count— - ;; i1

“That said Royal Ingraham, *. *. * for the purpose of obtaining and
aiding to obtain the payment and approval of a certain claim against the gov-
ernment of the Umted States, to-wit,” ete., “* * * did knowingly, will-
fully, and unlawfully use and cause to be used a certain false affidavit, to-
wit, the affidavit of one Perry Ingraham and one Mary E. Ingmham, * k%
subseribed and sworn to on the ninth day of December, in the year of our
Lord one thousand eight hundred and ninety, before Daniel H.. BemmgLon, a
]uqtlce of the peace, he, the said Royal Ingraham, then and there well know-
ing the said afidavit tocontain a fraudulent and fictitious statement, to-wit,”
ete.

The motion in arrest of j udgment is based upon the following grounds:
(1) That the first count is' uncertain and charges no offense, in that it
does not set forth that the third auditor of the treasury department of
the United States of America was a person and officer in the civil, mili-
tary, or naval service of the United States. (2) That the second count
is uncertain and charges no offense, in that it does not set forth that the
claim #gainst the government of the United States had been or was to be
presented to a person or officer in the civil, military, or naval service of
the United States, and also in that it does not set forth that said Daniel
H. Remington, a justice of the peace, was authorized to administer oaths,
and i “what jurisdiction said Remington was justice of the peace, and
that aald afidavit was swornu. to in his _]unsdlctlon T am of opinion
that in both the above particulars the offense is sufficiently stated under
the statute.

Ast0 the first objection, it is:to be observed that thie purpose of the
indictment is to make it clear beyond a peradventure that the claim in
question was presented to s person such as is deséribed in the statute.
The grand jury, the court, and the prisoner, being-conclusively pre-
sumed to know the law, are therefore conclusively presumed to know
that-the third auditor is & persen and officer in the civil service. The
language, therefore, makes, certain the meaning of the grand jury, and
sufficiently informs the prisoner of the charge against him. The person
to whom the claim was presented is described in terms, which show him
to be one of the general class of persons intended by the statute, and it
is not necessary explicitly to state that he belongs to that class. It can
be no niore necessary to allege that the auditor is a person in the civil
service than it would be toallege that Royal Ingraham is'a person.

As to the second objéction, I observe that the substance of the crime
consists in the presentation of a “false * * * affidavit, * * *
knewing the same to contain any fraudulent or fictitious statement.”
Clearly, the affidavit so alleged to have been presented must be so fully
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described that the prisoner may be able to identify the particnlar affida-
vit intended by the grand jury, and it is not necessary that it be de-
scribed furthér. In this indictment it is described by date of jurat,
and name of the person taking the same, and also by a recital of the al-
leged false statement contained in the affidavit. The allegation that
Remington was authorized to. administer the oath could not add to this
certainty of description. Still further, it seems to me to be clear that it
is not recessary that Remington should have been authorized to admin-
ister oaths in order that the offense here charged shall be complete. The
word “affidavit” relates to the form of the false paper which is presented,
and not to its legal .character.. If Remington were not a justice of the
peace, or if he did not administer the oath, and hissignature to the jurat
were. forged, I think the paper would still be a “false affidavit,” withi

the meaning of the statute. ' . . -

The tmotion must, therefore, be denied and dismissed.

‘NaTroNAL SurFacE GuarD Co. v. MERRILL,
‘(C{/rwuroou'rt of Appeals, Sizth Circuit. October 6, 180L)

1. PATENTS FOR INVENTIONS—ANTICIPATION—CATTLE-GUARDS. .

Letters patent No. 878,859, issued November 15, 1887, upon the application of Joh:
T. Gilpert, to James T. Hall, as assignee for a cattle-guard consisting of strips of
perforated metal placed on edge, and fastened together by transverse rods passing
through the perforations, and through sleeves placed between the strips, were an-
ticipatqd;gg the Akin patent, (No. 183,099, October 10, 1876,) which shows paraliel
bars of wodd, secured by notches in transverse timbers; snd the Kline patent, (No.
141,566, issued August 5, 1878,) showing parallel wooden bars set at an incline, and
:pre§g§ﬁ2g sharp angles at the upper edge, and secured in substantially the same

" 'manneér-as the metal bars of the Gilbert patent.

8, SaMe—Prr AND SURFACE GUARDS. . [
.. The patent cannot besustained on the ground that the device is a surface gnard
as distinguished from a pit guard, since no claim is made for this feature, an
since such a claim would be invalid for anticipation by both the Kline and Akin

- patents, and the Dillon and Gartner patent, (No. 275,383, issued April 3, 1883,)
which is declared by the specification to be an improvement, “whereby the use of
the customary pits, as now donstructed by railroads, may be c‘lispensed with,”

8. SAME—VIBRATING BaARS;,. . : R

. Letters patent No. 403,582, issued May 21, 1889, to James T. Hall, for an improve-
ment in the guard by fastening the bars only at the ends, thus leaving them free
to vibrate laterally when trod. upon by animals, involves no patentable invention,

- and is, besides, substantially shown in the Akin and Kline patents.

4, SamE, ) )

- Letters patent No. 418,014, issued December 24, 1889, to James T. Hall, for an im-
provement consisting in using bars with the ends turned down so as to raise the
body thereof, and allow the use of a cross-bar so low as not to be caught by any-
‘thing dragging under the train, and also presenting an angle at the upper side of
_ the bar, contain no patentable invention.

5. SAME—GUARD-SHIELDS. ’

.- Letters patent No. 421,928, issued February 25, 1890, to the same inventor, for in-
verted V-shaped shields, set upon the rods, and presenting a surface incliped in
both directions, and e;tenglin% from the top of the guard-rail to the tie, to avoid
g;igder ifrom' any beam -or chain hanging from a passing train, is a mere mechan-
‘icad; aovice. : [EEE PR

“
[
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 Appeal from: the Circuit Court of the Umted States for the Eastem
DIstnct of Michigan. ..

Suit by the National Surfaae Guard Company agamst Parker Mel rxll
for infringement -of ‘patents. - Decres below dlsmlssmg the blll. Com-
plainant appeals: -Affirmed. -

Parker & Burton and George: Lothrqp, for appellant. g

Irish & Knappen, for appellee. ‘

Before BrowN;: Circuit: Justice; JACKSON, Clrcmt Judge, and Sack,
Distnct J udge.

SAGE, Distnct J udge ’I‘he suit is'fon the’ lnfringement of four pat-
entd for railway cattle-guards. * The first, No. 873,359, iwas issued No-
vember 15,1887, upon the application of John T. Gilbert, assignor, by
mesne assignments, to James T. Hall; the second, No. 403,532, May
21, 1889, to James T. Hall; the third, No. 418,014, December 24,
1889, to James T. Hall; and the fourth, No. 421,928, February 25,
1890, to James T. Hall. The appellant is the owner of all these patents.

The Gilbert patent is for g cattle-guard consisting of thin strips of per-
forated metal, placed on edge, and tied together by rods {astened through
the strips and through sleeves interposed between the strips. There are
two claims, each for a speciﬁc consttiction of that character; the first re-
c1t1ng the sfrips, bolts, and sleeves in more general terms, and the sec-
ond in more specific terms. The drawings show strips serrated on their
upper edges, and the speclﬁcatxon gtates that they may be serrated or
not, at will:!

The Hall patent No. 403,532 is composed of flexihle bars set upon
edge lengthmse of the track in the form of a grating, and free to vibrate
laterally. . It is supported by raised ties under the ends, and combined
with sloping side fences.

In the Hall patent No. 418,014 the novel feature set up is the form
of the bar, which is longltudmal and turned down at each end, whereby
the body of the bar is raised; and a cross-bar, so low as not to be caught
by anything dragging under the train, can be used.

The invention claimed in the Hall patent No. 421,928 consists in the
peculiar construction of inclined, inverted, V-shaped metal shields, set
upon the connecting rods between the bars, and serving the double pur-
pose of shields and of spacing blocks. As shields they present a surface
inclined in both directions from the top of the guard-rail to the tie, to
avoid danger from any beam or chain hanging ordragging from a passing
train, and as spacing blocks they prevent lateral movement of the bars
upon the connecting rods.

The argument upon the hearing was devoted exclusively to the valid-
ity of the patent to Gilbert, No. 373,859, and to the question of its in-
fringement by the defendant The contentlon of counsel for the com-
plainant was that that was the pioneer patent, and, as such, entitled to
a broad .and liberal construction. The other two patents were referred
to as subordinate or structural patents, the principles of which, it is
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claimed in the brief, are embodied in the structure which the defendant
has been making and selling. It is, however, practically conceded that
the case turns upon the validity and the infringement of the Gilbert pat-
ent. We do not concur in the proposition that it should be recognized
as 8 pioneer patent. The Akin patent, No. 183,099, October 10, 1878,
shows parallel bars of wood, placed.on edge, at stated distances, and se-
cured by notches or gains in transverse timbers or sills. The moment,
therefore, that complainant undertakes to sustain the charge of infringe-
ment by showing that the defendant uses a mechanical equivalent, al-
though he does not use: the precise method described and claimed in the
Gilbert: patent, he encounters an anticipation in the Akin patent. The
specification of material in that patent is nothing more than a matter
of selection, for it is stated that it is preferably, though not necessarily,
wood.. ‘:Moreover, the language of the spemﬁcatlon in regard to the
method. of attaching and supporting and securing the bars is that “the
parts may. be attached by any of the known methods and devices eqmv-
alent to those shown.”

The patent to Kline, of August 5, 1873, No. 141,566, for improve-
ment in cattle-guards, shows parallel wooden bars, set at an incline, and
presenting a sharp angle at the upper edge. These are secured substan-
tially as the bars in the Akin patent. These two: patents clearly show
that the use of parallel bars set on edge g0 as to present a sharp angle at
the upper surface, and secured at fixed distances from each other, was
not new at the date of the issue of the Gilbert patent, which discloged
no new features excepting the peculiar and exact meang of securing the
bars, and the notched upper edges, which latter are not claimed.

But it is urged that the Gilbert guard is a surface guard, and that, al-
though there was nothing novel in the mechanical device of fastening
sirips of wood or metal together by means of rods or bolts passed through
perforations, or in the use of a sleeve or jacket over a rod to keep a bar
from slipping up, and aithough (to use the expression in the testimony
of the expert for complainant) there were thousands of pit guards in ex-
istence before the Gilbert patent, in which the pit was covered over in
one way or another by bars or strips of wood- to enable persons walking
the track to pass over, and those bars were laid at intervals apart, and
made to afford very small-and insecure footing, so that it would be diffi-
cult for animals to pass over, and although it was common to set wooden
bars or boards on edge across pits, the use of the same upon the sur-
* face, or, in other words, without the pit, was a novel feature, and un-
known prior tothe Gilbert patent. Upon the argument it was admitted
that if the defendant’s device—which consists of rods or bars, parallel
with the rail, attached at equal distances to cross-beams between the
rails, and formed of sheet-steel, bent nearly together in the form of an
inverted U, into which the bent ends of diamond-shaped bars of steel
are hooked, the bars being. strained to a tension over, the central cross-
beam, which is higher than the others, and tied there by staples—
were placed over a pit, instead of upon the surface, it would not be an
infringement. Theanswers to this contention are: First. That the com-
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plainant makes no claim to this feature. The claimsare confined to the

structure of 'the guard itself. ' Second. This contention brings the com-
plainant face to face with anticipations whlch would make such a elalm
altogether invalid.

In the Kline patént the under surface ef the bars is shown by the
drawings'to be on a level with the top of the ties, and some of them rest
thereon, - “Referring to the specifications, we ﬁnd a clear indication that
it was a surface guard,: The language is that the edges of the boards or
bars “do not afford any foothold. The cow’s foot slips down ‘between
the boards to the ground below. As soon as the cow:advances to put
down the next foot, she finds the other foot Jammed by the chauge of
her position,” ete.

.The Akin patent shows a shallow pit under two of theslats and un-
der the sills “of sufficient depth to prevent hogs, sheep, and other ani-
mals having ‘small feet from stepping through said slats on the ground
below.” “With these exceptions, that guard is a surface guard. - There
is another patent which is a complete anticipation-in this'regard. - It
was grantéd: April 8, 1883, .to Dillon and Gartner, 'and is No. 275,833,
It employs spike rollers, instead of the bars shown in the patents above
referred to. It is declared in the specifications to be an’ improvement
“whereby the use of the customary pits, as now constructed by railroads,
may be dispensed with.” ' It is therefore clear that the complainant can
derive no benefit from this alleged feature of his patent.  The defendant
does not uge strips of metal placed on edge, ‘nor in any other respect
does he employ the construction described in the complainant’s patent;
and we are of opinion that, if the patent were held vahd the defeudant
should not'be held to be an’ mfrmger
- Our -conclusion, however, is that the complamant’s patent is antici-
pated by the patents above referred to, and that it is not valid.

'With reference to the other patents invelved in this suit; it is not
neécessary to consider them- at length. No. 408,532 relates first to the
matter of so'constructing the guard that its rails-or bars should be flexi-
ble, and fres to vibrate laterally; - This feature is covered by claims 1
and 2. Claims 3 and 4 relate to the combination of the guard with the
fenices and: extended ties underneath the track. The main object sought
is to secure thé lateral vibration of the bars when trod upon by animals:
To this end the patentee does away with the bearing of the bars upon
all the ties underneath the guard, and uses only a minimum of sup-
ports undet them, which he preferably accomplishes by the use of two
ties, one at each end of the guard. We do not think  that a patentable
feature. It is shown substantially in the Akin patént and in the Kline
patent. It is scarcely necessary to add that, the patent being invalid in
this respect, the elaims relating to the combination are also invalid,

We are of opinion that there are no patentable features in No. 418,-
014. Edch bar is provided with turn-down ends, forming legs or sup-
ports. These raise the body of the bar, and dispense with the necessity
of using a cross-bar of any considerable depth, but there was nothing
new in this feature, As to the other feature, of presenting an angle at
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the wpper side of the bars, that is shown in the Klme patent bars. In
our opinion, this patent is invalid.

The shield or guard pieces which are claimed singly and in combina-
tion in No. 421,928 are substantially the same, and amount practically

to substitutes for the slesves on the rods shown in the Gilbert patent,
exceptmg that they present inclinéd surfaces to any hook or chain drag-
ging from a passing car.” We find that this was nothing more than a
mechanical device, which, before the date of the patent, had been in
common use in various structures, and that it shows nothing novel or
patentable, either singly or in any of the combinations claimed.

The dgcree of the court below dismissing the bill is affirmed.

Tae Mary H. Brockwaiy.!

STARK et al. v. THE MarY H. BRoCKWAY.
(District Court, S. D. Neww York. January 14, 1893.)

Costs AND FrEs—MARSHAL’S, Co»mlssxons—an ST 5 820—P0ssessorY Surr,
In a.sult to recover possession of a vessel, where the marshal seizes and takes
‘possession of the vessel, and, on settlement "of the suit, delivers up possession of
the property subject. to his fees, he is entitled to his regular commissions on the

~ value of the vessel, under Rev. St. § 829, besides keeper’s fees, though the olaim
was not for a money demand.

"In Adm1ralty On appeal from taxation of costs.
James Parker, for libelant.

BROWN; District J ud ge.' Upon a libel filed to recover possession of the
schiooner Mary H. Brockway from & pnrt owner; who had been removed
&s master, but who refused to give up pussession, the marshal arrested and
took possession of the vessel under process. Thereafter the suit was settled
between the parties, and the possession of the property was accordingly
delivered by the marshal, subjéct to the payment of his fees. The ves-
seél being of ‘the value of $25 000, the marshal’s fees were taxed at the
sum of $127.50, under section 829 of the Revised Statutes. The libel-
ant appeals from the taxation, on the ground that section 829 allows
only $2.50 per day for keeping the vessel; that the language of the fol-
lowing paragraph of that section, giving the marshal a commission
“when the debt or claim in admiralty is settled by the parties with-
out a sale of the property,” i not applicable; and that, under section
857, upon the analogy of the state practice, (Code, § 3307, subd. 2,)
he should only receive such reasonable compensatlon for his trouble a8
the court or judge should allow.

1Reported by Edward G. Benedict, Esq., of the New York bar.
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