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a8 it might be reasonably expected a man would make out in his native city,
after time for ample preparation; and the case is such as any impostor could
easily make. ‘

We hold that when, upon & candid consideration of all the evidence in a
case, there appears to be room for a difference of opinion as to the material
facts in issue, this court ought not to reverse the judgment on a question of
fact alone.

Judgments affirmed and causes remanded.

UnrrEp STATES v. EBES.

(District Court, W. D. North Caroltng. November Term, 1851.)

1. UNITED STATES MARSHALS—FEES FOR ARRESTS.

& United States marshal who reads a warrant of arrest to a person charged with
crime, but afterwards permits him to go free upon his verbal promise.to appear be-
foré the commissioner for examination, is not entitied to a fee for the arrest.

2, :SAME“~APPEARANCE BOND. : o o :

The acceptanee by a United States commissioner of an appearance bond, tendered
by the friends of an absent offender, supersedes a warrant of arrest theretofore is-
sued,’and the marshal is not entitled t6'a fee for a subsequent arrest upon thesame

.. warrapt, under the verhbal direction of the commissioner. : e
8. BaMeg—DvuTY To ARREST PROMPTLY. . . . :
" 'A-deputy United States marshal who has a warrant of ‘arrest is bound to be pre-
- pared at all times to execute the same, and. if he comes into the presence of the ac-
_; cused, but does not arrest him, because the warrant was left at home, he i8 not en-
" titled to-fees for time subsequently spent in making the arrest.- o ’
4, SaME~GUARDING PRISONER.. o !

When a United States pgsmmissioner holds an accused person to trial before the

_court, and verbally comniits him to the custody of the marshal until bail is ob-
. ‘talned, the latter:is -entitled to fees for guarding him, as he has no authority to

commit him to jail without a written mittimmus. The marshal is sole judge as to

whetlier a guard is necessary while the prisoner is before the commissioner.

At Law. Prosecution on a criminal charge. On a rule for the re-
taxation of costs. : ‘ : o ’
V. 8. Lusk, in support of rule,
C. M. McLoud, for marshal.

Dick, District Judge. -The exceptions presented in the affidavit to the
costs taxed before the commissioner are as follows: (1) The’marshal
charges for service of the warrant when there was no valid service. (2)
“The marshal charges expenses for 14 days in endeavoring to arrest the de-
fendant, when the defendant might have been easily arrested, as he made
no effort to evade the process of the law. (8) The marshal charges for
attending the court of the commissioner, and guarding the’deéfendant,
when there was no necessity for such service, as the defendant was upon
bail. - ar - : s

As to the first exception, it appears in evidence that the deputy-mar-
shal, while he had the warrant -in his hands, met the defendant, and
read the warrant to him,and told him that le' was under ariest. - The
-defendant at once submitted to the authority of the deputy-marshal,
who told him that he might depart from custody if he would promiise to



" 160 FEDERAL REPORTER, vol; 49.

attend the:.commissioner’s. court on a certain designated day. The de-
fendant agreed to the proposition; and went off;-and did not afterwards
appear at the time and place designated. I am of opinion that this was
not such & service of the warrant as entitled the marshal to the fee
charged The service of a commissioner’s warrant in a criminal, case
consists of more than'a mere arrest, as the marshal must keep the de-
fendant in custody until he is carned before .an -examining magistrate
for a preliminary hearing upon the charges in the warrant, Where an
arrest is made on a cornmissioner’s warrant, the officer making the arrest
has no authority in law to take bail, and, if he voluntarily allows the de-
fendant to depart from custody before the case has been heard by the
magistrate, it is a voluntary.escape. The liability of the officer is abso-
lute, and cannot be relieved by a subsequent arrest of the defendant; but
the warrant is not-invalidated, and the defendant miay be retaken under
the same warrant, and by the same officer. The misconduct of the offi-
cer does not prevent.an arrest, as the public good requires: that the de-
fendant should be brought to Justlce 1 Chit. Crim. Law, 61. Therule
of law is somewhat ditlerent in mesne process in civil cases, as the offi-
cer becomes special bail if he allows a defendant to depart out of custody
without giving g bail-bond. . Upon final process of execution, if there is
a voluntary escape, the hablhty of the officer is absolute. If there is a
negligent escape, the officer may retake the prisoner on fresh pursuit,
and hold him; so as to relieve his liability. Adams v. Turrentine, 8
Ired. 147. “The action of the deputy-marshal in this case,and the sub-
mission of the defendant to the control of the officer, constituted a valid
arrest. Whether acts constitute an arrest depends upon the intent of
the parties 8% the time. An.arrest may be.made without touching the
person of the “defendant at the time, if he voluntarily submits to the
process of the law in the hands of the officer. Jones v. Jones, 18 Ired.
448. y
Although there was a vahd arrest in this case, there was not a due
gervice of process, and the marshal is not entitled to.the fee charged.
In his answer the marshal insists that the defendant was retaken on the
‘warrant on s subsequent day, and carried before the commissioner for a
- preliminary hearing. ' The evidence shows that the defendant, previous
to the second arrest, and while he was still lurking in the woods and
evading the officer; had an appearance bond, with sureties, prepared by
his brother, I, N, Ebbs, with a condition to appear before the commis-
ioner for an examination on.the 20th day of August. This bond was
presented by. 1. N. Ebbs to the commigsioner, and was by him accepted,
n the absence; of the defendant, and the..deputy-marshal knew that
said bond had been accepted. ‘The defendant made his appearance at
the time and p]ace designated in the bond. Before the hearing of the
case commenced, the commissioner, then regarding the said bond as er-
roneous and void, gaveav,erba,«l direction to the deputy-marshal to arrest
the delehdant,.and hold him: in custody until the "case conld be heard.
The deputy-marshal made an, arrest on’ the warrant, whlch he had long
had in.his hands. 1 AT PO :
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I am of the opinion that when the appearance bond:was accepted by
the commissioner, and the deputy-marshal was advised of that tact, the
warrant in his hands was virtually superseded, and:did not authorize an
arrest. If the bond accepted by the commissioner was irregular, or in
any way insufficient, he ought to have prdoeeeded to have the defendant
“arrested in the manner provided in section 1019, Rev. St. " This verbal
direction to arrest was without legal force and authority. An examin-
ing and committing magistrate has no-power verbally to command an
arrest, except for a felony or breach of the peace committed in his pres-
ence, or for contempt in open court, or:so near as to: disturb his official
proceedings. - After hearing a case, he may, by verbal order, direct an
. officer to take a defendant into-custody until a proper ‘mittimus can be
prepared; but in no case can he:commit a defendant to prison without
a written warrant settmg forth the cause 'of such commltment in SpeCIﬁc
terms.

The correcteness of the form of the bond as an appearance bond, and
the solvency of the sureties; are not demed but- the counsel of the mar-
shal insisted -that the bond was erroneous and. void, as the commissioner
had no power to-take such a bond in the'nature of a recognizance, in the
absence of the principal, and before a hearing of the matter. =" It is well-
settled law .in.this state that a bond duly signed, with sureties, and with
a'condition for the appearance of the principal in a criminal case before
a court, accepted by a person authorized to take bail, is good as a recog-
nizance. FEdney’s Case, 2 Winst. 463; Houston’s Case, 76 N. C. 256.
In the case of a formal.recognizance, the abligation is generally acknowl-
-edged by the parties in open court, and entered of record, and they need
not sign their names; but 'in the case of.a bond in:the nature of a recog-
nizance, where the parties sign their names, I can see no absolute neces-
sity for the principal being present before the person authorized to ac-
cept such bond. During the abgence of the principal, the magistrate
‘ight refuse to accept suech bond; but if he is satisfied that the bond
was duly signed-and sealed, and the sureties are sufficient, and he ac-
cepts the bend, I am of the opinion that it is-valid. At the commonlaw,
even in the'case of a formal recognizance, where the defendant is an in-
fant or in prison, and so absent, sureties were allowed to enter into recog-
nizance of bail, and.& warrant called a “liberate,” was issued by the per-
-son taking bail for the enlargement of the defendant. 2 Hale, P. C.
126. If the.bond in this case was as good as a recognizance, I am of
opinion that it ioperated as a supersedeas of the warrant in the hands of
the deputy-marshal, without any formal supersedeas writ. At the com-
mon law, an apprebension under a warrant could, in many cases,-be
prevented by a 'party going before a justice of the:péace, and finding
sufficient sureties for his appearance to answer any indictment, and ob-
taining the supersedeas of the magistrate. This could be done even after
an indictment found in a court. 1:'Chit, Crim. Law, 46.

If process of:.arrest fromi:.a court after indictmént:could thus be super-
seded by a justice of the:peace; I -see no reason why a commissioner,
‘having the powers of a justice of the. peace in such matters, cannot su-
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persede a warrant which he has issued to bring a person before him for
an examination upon:a charge of erime, by aceepting a bond, with suf-
ficient: suretles, to secure, an appearance in a bailable case, and where
the defendant is entitled to have his: witnesses heard upon the investiga-
tion. - I do not approve.of this practice of aceepting bail to prevent an
apprehension upon legal process, and: I will instruct the commissioners
of this district not to adopt it, as I think it most proper and regular for
defendants to enter into bond or recognizance in person before the mag-
istrate, and that other proceedings should be in accordance with the
usual course and practice of the courts. = No justice of the peace can
supersede the warrant of another without a formal and legal examination,
(1 Chit. Crim. Law, 86;) but we may reasonably suppose that a justice
with ‘'whom a complaint was filed; and who had issued the warrant,
may supersede such warrant when the appearance of the defendant had
been secured by him in taking a sufficient bond. Cominissioners are
invested-avith many- of the powers and functions of justices of the peace,
and théy act within the scope of such:powers upon their own judgment
and responsibility. ..A: district attorney has no:authority to direct 'a
marshal not to execute a warrant issued by a commissioner. U 8. v.
Scrogging; 8 Woods, 529. He may. appear before the commissioner, and
attend to the presentation of the evidence, but he is only counsel for the
government. e cannot direct the commissioner in his judgment, oras
to what.course he shall pursue, or d1sm1ss the proceedmos U.8.v.
Schumann; 2 Abb. (U, 8.)523.

I amr in¢lined:to. doubt the power of a federal judge, by writ of pro-
hibition or otherwise, to control the discretion of a:commissionet in the
hearing of:a cause before his order of commitment. . The decision of a
commissiener may in some things be reviewed upon writs of habeas
corpus and: certiorari, and rules of court may be adopted regulating the
practice and modes of procedure in such inferjorcourts. . As an examin-
ing and - cominitting magistrate, a commissioner has similar powers to
those of & justice of the peace, in thestate where he acts, and his pro-
ceedings.. must be agreeable “to the usual mode of process against of-
fenders in-such states.” .In this state a justice of the peaceisauthorized
and- directed to hear the witnesses of the defendant, and allow him rea-
sonable tiime to employ counsel in his defense. and determine the mat-
ter after' hearing evidence:and argument on both sides of the case.. The
justice’ being vested with such powers -and duties of:investigation; he
must necessarily have. the incidental powers of continuing the matter to
a future day, to enable parties to have a fair and full investigation, and
also allowing a defendant bail in bailable cases, during such continuance
of the éause. This course of. procedure was adopted by the justice of
the peace in .Queen’s Cuse,-66 N.-C. 615, and the supreme court seemed
to regard such course as regular and proper. As the commissioner in
this case adopted .a similar course in accepting the appearance bond of
the defendant, he could:not, by a mere:verbal order, revive a superseded
.warrant, and-legally direct-an arrest of a person on bail, which had been
accepted, before an examination: of the merits of the case. - I thick that
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the deputy-marshal made the charge With an honest belief that he was
entitled to such fee for service of the warrant, and the commissioner ig
not blamable for approving the same, as required by the rules of court.

The second exception presented by the defendant is not fully sus-

tained ‘by the evidence. It appears that the warrant was issued on the
16th day of May, and that the defendant knew it was in the hands of
the deputy-marshal, and he used all the means in his power to evade an
arrest. - His brother, I. N. Ebbs, wrote to the deputy-marshal that, if
he would meet him at his house on the 17th day of July, an arrange-
ment could be made for the surrender of the defendant and three other
co-defendants. The deputy went to the place at the time designated,
but a satisfactory arrangement was not made. The deputy, on his re-
turn, passed by a place where a number of men had met to have “a
shooting match.” - Thea defendant was there, and the deputy remained
some time ‘with him, but did not make an arrest, as he did not have
the warrant in his possession. On several subsequent days the deputy
made active efforts to arrest the defendant, but did not succeed until
the day of the first arrest mentioned in. conqldermg the first exception,
" The marshal is entitled to the expenses charged for the days his dep-
uty endeavored to make an arrest previous {o the 17th of July. I disal-
low the expenses for the subsequent days. When a warrant of arrest is
put in the hands of an officer, it is his dutv, as soon as he conveniently
can, to proceed with secrecy and diligence to apprehend the defendant.
He must always be ready to perform the mandate of the warrant. In this
instance I am disposed to hold the officer to the highest and strictest
rule of duty, for when he subsequently made an arrest he voluntarily al-
lowed the defendant to depart from custody on a promise to appear- be-
fore the commissioner for trial on a future day. He had no right to
show favor or trust to the promise of a criminal who had so long. been
evading the process of law. At the common law it was allowable for a
constable, when he had made an arrest without a warrant, in a case of
a petty natare, to take the defendant’s word for an appearance before a
magistrate if he was of good repute, and there was no probability of his
abscondmg, (1 Chit. Crim, Law, 69;) but such 1ndulgence was not al-
lowable in this case.

As to the third exception, the evidence shows that the defendant had
given bond to appear before the commissioner on the 20th day of Au-
gust, and we have above decided that such bond was valid. - While under
bond, and belore the case was heard, there was no necessity for guarding
him, as he was in the constructive-custody of the court, and his sureties
were his keepers. The defendant gave a new bond ‘for his appearance
on the 27th day of August, and the custody in which he was placed by
the verbal order of the magistrate was unlawful. The law fixes no time
and place for the session of a commissioner’s court, and the marshal and
‘his deputies are not required to be present at such court, except where
they have process to return and defendants to bring in and guard.
"When a defendant is admitted to bail, he is placed in the custody of
~his sureties, who have power to arrest him at any time they may desire;
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~ and they must have him before the court at the time and place desig-
nated in the bond, and they-are not freed from this responsibility until
the defendant is discharged, admitted again to bail,.or placed in the
custody of an officer of the law. If the magistrate hears the case, and
decides that the defendant shall give bail for his appearance in court to
answer an indictment, and the defendant fails to give sufficient bail, he
may be committed to prison, and, if no regular officer can conveniently
be found, the mittimus may be directed to any person who shall have
power to execute the same. . Battle, Revisal, ¢. 33, § 97; Dean’s Case, 3
Jones, (N.'C.) 393. In such a. case there:is no legal requirement for
the marshal or his deputy being present, but if either should be pres-
ent, and the defendant is committed to the custody of such officer, then
the marshal would be entitled to charge for his own attendance and the
service of & guard, if such service was rendered and was necessary, and
the marshal must judge of such necessity. He would be responsible if
the defendant should make an escape through his negligence in not sum-
moning a guard.. The law does not require or expect an officer, without
assistance; to keep the custody. of a prisoner charged with crime. If he
relies upon -his own vigilance, strength, and courage, and the prisoner
escapes, he is'not excused, no matter how earnestly and faithtully he
endeavored to perform the duty imposed upon him. When the marshal
or his deputy arrests a person under a warrant, the law requires him to
carry the alleged offender before some examining magistrate as soon as
the circumstances will permit. He may lodge the prisoner in the com-
mon jail, or resort to other modes of confinement, if any necessity or
gerious emergency should require such a course,~—he must keep the
prisoner. Nothing, however, but obvious necessity will authorize an
officer to lodge a prisoner in jail before an examination and regular writ-
ten commitment by a magistrate. This course may. be adopted if the
arrest i8 made in or near night, whereby he cannot attend the magis-
trate, or if there be danger of a rescue, or the party be too ill to appear
before the magistrate, ete. ~ 1 Chit. Crim. Law, 59; State v. James, 78
N. C. 455. When a prisoner is brought before the magistrate, he is
still in the custody of thesofficer, who must keep him securely until he
is disposed of in due course of law. As this high and strict responsi-
bility is imposed by law upon the marshal, he is authorized to summon
the necessary assistance, and he can keep such assistance as long as the
responsibility continues, and he is entitled to the fees allowed by law
for such important and responsible service. The rule of this court,
which requires the commissioner to determine the question whether a
guard is necessary . for the marshal when a prisoner is before the court
under arrest, must be set agide, as it.is contrary to law. The marshal
alone can determine this question, and say how. far he is willing to sub-
jeet himself to the chances and responsibilities of an éseape. The mar-
shal cannot be relieved by any action of the commissioner, as he has no
power to commit a prisoner brought before him for examination until a
cause of commitment judicially appears.;  When any commitment is or-
dered, a writtén mittimus, ‘setting ‘forth the cause, must be directed to
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the marshal or his deputy, commanding him to deliver the prisoner to
the keeper of the common jail; and when the mandate of the warrant is
obeyed, then the marshal is relieved from the responsibility of custody.
Randolph v.: Donaldson, 9 Cranch, 78.

The marshal is clearly entitled to the fees charged for attendlng court
and guarding the defendant on the 27th of August, as the defendant
was put in his custody by order of the commissioner until sufficient bail
was given for an appearance at court to answer an indictment. After
hearing a case, and determining to hold a defendant to bail, the com-
missioner can by verbal order put the defendant in custody of an officer
until the bail required is given; but the officer cannot commit to jail
without a written mittimus from the commissioner.’ ,

It is ordered that the clerk of this court retax the costs in this case in
conformity with this opinion.

UnrrED STATES 7. INGRAHAM.

(Circuit Court, D. Rhode Island. February 4, 1892.)

1. Cratms AgAINST UNITED STATES—FRAUD—INDICTMENT.

An indictment for the offense of presentmg to any officer “{n the civil, mlllt.ary,
or naval service of the United States™ a false claim (Rev. St. § 5438) is sufﬁcwnbly
certain in alleging that such claim was yresented to the “third auditor of the treas-
ury department of the United States.” It need not allege that he is an officer in
the civil servioe of the United Stutes,

2. SaME.

An indictment alleging the presentation of a false afidavit need not aver that the
officer before whom it was taken was authorized to administer oaths. The word
“affidavit,” as used in the statute, relates to the form of the false paper, and not
its legal character.

At Law. Indictment of Royal Ingraham under Rev. St. § 5438
Motion in arrest of judgment.

Rathbone Gardner, Dist. Atty., for the United States.

Franklin P. Owen, for defendant.

Carpentee, District Judge. This is a motion in arrest of judgment
after verdict on an indictment under section 5438 of the Revised Stat-
utes, which is as follows:

“Section 5438. Every person 'who makes or causes to be made, or presents
or causes to be presented, for payment or approval, to or by any person or
officef in the civil, military, or naval service of the United States, any claim
upon or against the government of the United States, or any department or
officer thereof, knowing such claim to be false, tictitious, or fraudulent, or
who, for the purpose of obtaining or aiding to obtain the payment or ap-
proval of such claim, makes, uses, or causes to be made or used, any false
bill, receipt, voucher, roll, account, claim, certificate, aflidavit, or deposition,
knowmg the same to contain any fraudulent or fictitious statement or entry,
& & @ ghall be imprisoned,” etc,



