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any. attorney ‘appearing generally in behalf of the appellants.:. But we
wish to have-it understood that we have not intended to estabhsh a.prec-
edent, or.to give a. construction to the rules authorizing motions to dis-
1niss; prior-ta the actual calling of the cases for argument.:  This court
has but:one term in each year, and rule 17 does not warrant the dismis-
sal .of a case until it shall have been called for hearing at twe terms suc-
cessively. ' If upon such call at the second term neither party is ready
to argue: it;:a case” will be then:dismissed. by the .court upon its own
motion; the object of the rule-being to prevent the slumbering of cases
after ‘both:parties have lost interest therein. Rule 22 provides that
where nb:counsel appears-and:no brief:has been filed for the plaintiff in
error or appellant when the case is called: for trial, the defendant may
have the plaintiff called, and the writ of error or appeal dismissed. It
is certainly plain that under this rule a motion to dismiss, made before
the case is regularly reached and called for-trial, is premature. Rule 23
provides for printing of the record and service of copies to be made at
least six days before the trial, and that, if the record shall not have
been printed when thé ¢agé is’ ‘teached it the- régulir call of the docket,
the case may, be dismissed. The time when a motion to dismiss for
failure to ‘obsérve-the requirements of thi§ rale may be made is the same
as under rule 22. The regular call of the docket is the call that is made
of the casessthereori for:trial, and not a- gomg through the entire docket
at any onq timé for the purpbse of mformmg the, gqurt and cdunsel a3 to

. tice in the supreme court as near]y as it may be, and . we: thmk that if a
case is docketed in time, any subsequent neglect should not authorize
the respondent’ to 'move for a dismissal:prior to the actna.l call of the
case for trial. e

- This. case'lids mot been.reached in the call of: the docket and in our
oplmon weé !cannot: at this:time entertain a motmn to dmmws on such
grounds 28 are. alleged in thls motxon. ' : .

'

... GEE Fook SinG 9. UNITED STATES, .

v i (M’rcuit Court qf Amaeals, Nmth, Circuit. Janua.ryzs 1892) .,
RN RIL
1! Cmnssn—-Excmrsron OF qummms .
..Under the fourteenth amendinent to the constitutlon, t.he laws excluding immi-
ants Who are Chinese laboréfs are inapplicable to'a’person born in the United
tates, aud subject to:its. jurisdiction, even; though his parents.were not citizens,
f:d being: Chinege, were not entltled to beoqme cxtizens under t,he naturalizauon

2 s"f—ﬁmmloﬁnﬂf himaelt 1o e a citizen,of the United States, destring o
o) ny person. lleging him o a citizen, e Un es, esirin re-
. turn {ophxs countgy from a ?eorel n land, amf prevented ftxgm doing so w1thgut due
“i ‘process of Jaw, and: applying on that rouna: l;on the United States court for a writ
of Imb ag, oa/rg’us«is entitled to a hearing apd judicial determination of the facts so
" alleged; and 16 act of congress ¢an be underswod or consmled to be a bar to such
hem-lng and judicial determinationt )

W
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8, S8AME—~EVIDENCE OF PLACE OF BIRTH,

A person of Chinese parefitage testified, on a hearing in habeas corpus proceed-
ings to determine his tight.to come into the United States, that he was born in San
Francisco in 1877, that he was taken to China by his parents when under three
years of age, and rematnéd 'there contittaously until October, 1890. On the ques-
tionof his-birth he was corvoborated only by the hearsay testimony of other Chinese
persons, who had seen him but a few times. Held, that a finding againsi him
should not be disturbed on appeal. ' .

Appeal from the District Court of the United States for the Northern
District of California.

Petition for writ of habeas corpus to determine the right of petitioner
to come into the United States. ~ Petitioner appeals from a judgment re-
manding him, Affirmed,

H. B. M. Miller, for appellant.

W. G. Witter, Asst. U. 8, Atty.

Before Dm.m', HANFORD, and HAWLEY, District J udges.

HANFOBD, District Judge. From the record it appears that on October
16, 1890, one Gee Joong Ding filed a petition for a writ of habeas corpus
on bebalf of the appellant in the distriet court for the northern district of
California, alleging, in substance, that the appellant was then illegally
restrained of his liberty and imprisoned on board the steam-ship Belgic,
at the port of San Francisco, hy the master of said vessel; that the
cause of said restraint and imprisonment was that said master claimed
that the appellant was & passenger on said vessel, and a Chinese per-
son, of the class prohlblted by law from landing in the United States;
that the appellant had applied to the collector of customs for the port
of San Francisco to he permitted. to ]and from said vessel, and his ap-
plication had been denied by the collector; and that the appellant was
not a person prohibited from entering or remaining in the United States,
he having been born in the city of San Francisco, in the United States,
and being a citizen thereof. Upon said petition a writ was issued, and
about g, Jear afterwards the evidence in the case was taken before a
commissioner, .to ‘whom the case was referred to take proofs and report
findings, according to the established practlce of the district court in
such cases. In his report the commissioner negatives the allegations
of the petitioner in the important matter as to the citizenship of the ap-
pellant by findings that he is a subject of the emperor of China, and
that he has not by sufficient evidence established his right to enter or
remngin in' the United States. The case was heard by the d]Stl‘lCt court
upon the evidence so taken, and the report of the commissioner, with
the result that the findings of the commissioner were affinmed, and a
judgment given remanding tite. appellant.

The case has been submitted in this court upon the record thhout
argument.” “We have considered all the questions of law and fact which
we find involved, and our conclusions are that, ihasmuch as the four-
teenth article of the amendments to the constitution of the United States
declares that all persons born in’ the United States, und subject to fhe
jurisdietion thereof, are citizens of the. United. States, and :of the. state
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wherein, they reside, the laws excluding immigrants who are Chinese
laborers are inapplicable to a person born in this country, and subject to
the juriédiction of its government, even though his parents were not
citizens, nor entitled to become citizens, under the laws providing for
the naturalization of aliens; that any person alleging himself to be a
citizen of the United States, and desiring to return to his country from
a foreign land, and that he is prevented from doing so without due pro-
cess of law, and who on that ground applies to any United States court
for a writ of habeas corpus, is entitled to have a hearing and a judicial
determination of the facts so alleged; and that no act of congress can be
understood or construed as a bar to such hearing and judicial determina-
tion. The evidence in the case shows that it is an admitted fact that
the appellant is of Chinese parentage.” His appearance and language
proves that he is in all respects, save, posmbly, in the one matter of his
legal cltlzenshlp, a Chinaman, and not an American. He testifiés that
he was born in San Franusco in 1877, that he was taken to China by
his ‘parénts when he was uridet'three yeai‘s of age, and that he remained
there continubusly until Qetober, 1890.  Under the citcumstances stated
by ‘Him, but little, if any, crédence should be given to his‘own evidence
as to 'the ‘place of his birth, dnd he is'corroborated on this vital point
only by the testlmony ‘of othér Chinese: persons, who confessedly have
seen’ him but a few times, and-can give only hearsay evidence. There
certainly is rot disclosed’ in ‘this record anything to justify this eourt in
reversing the judgment of thé’ distrlc,t cotrt: oh the grbund of error in
its findings’ of fact. =~ =~ "

‘Phe judgment appealed from is‘affirmed, and the cause remanded for
such further proceedmgs a8 may be necessary. o

LEM ‘Hine DUN 0. UNITED, StaTEs. Lir Foo o, 8ame. Lum SUEY
A CHEONG . SAME Toy Quone TEUNG v SAME. e

(C'ta"cmt Cou'rt of Appeals, Ninth Circuit. January25 1892)

Appeals from the District Court of the United States for the N orthern Dis-
trict of California.

Petition for writs of kabeas corpus. Petitioners appeal from Judgmeul;s re-
manding them. Aflirmed. o
" Charles L. Weller, for appellants.
- W, @ Witter, Asst. U. 5. Atty. P

Before DEADY. HANFORD, and HAWT.EY. Dlstrict Judges

. HANFORD. sttmet Judge. ‘The opmnon of this court in the case of Gea
Fook Sing v. U. 8., 49 Fed. Rep. 146, (just filed,) disposes .of all the ques-
tions of law in these cases, The evxdenpe ds not sufficient to make a case in
favor of the appellant so clear as'to, warrant this court in reversing the judg:
ment of the district court upon'the facts. - As to each of the cases we ¢onsider
that the evidence, as a whole;-ddes not'make as good a case for the appellant



