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In stating the question whether the defendant Elizabeth so took part
in the prosecution as to be liable for it, the court'appears to have said
that the defendants returned to New York together after the making of
the complaint, when in fact they came separately. This is relied upon
in favor of a new trial. But as they came after the prosecution was
started, whether they came together or separately was wholly immate-
rial: * If not; the attention of the court should have been called to the
mistake, that it might be corrected.” Some other points of the same sort
are made, but are similarly and no better founded.

No vahd reason'for setting aside the verdict is-made to appear, and
the motion for that purpose must be overruled. Motion denied. Stay
continued 30 days, for settling exceptions. :

ot .+ Lzwm.Hine Dun v. Unrrep Stares.
St e 5 o
(C'Drcuit Court of Appeals, Ninth Circuit. January 7, 1802.)

ArrnAL—stmss,AL—-Rnconns AND BrRIEFs.
© . - In the circuit eburt.of appeals dismissals are provided for if no counsel appears
or no brief: m ﬂled for appellant or plaintiff in error “when the case is called for
» Rule 28 p. X.i) and also if the record has not been printed
v “when ithe case. ls veached in the regular call of the docket, ” (Rule28.) - Held, that
t%e time meant. in each rule is not the time of going t.hronllfh the docket to arrange
e bilsiness of the'court, but the time of actual call for trial, and no motion to dis-

: miss ‘on the: grounds mentioned can be entertatned betore that time,

Appeal from the Dls’mct Court of the United States for the Northern
District of California.

‘Application for writ of habeas corpus to release Lem Hing Dun from
restraint-en board the steamer City of Peking, and to permit him to lJand
in the United States. The court below found that the prisoner was not
entitled to land under the exclusion act, and remanded him to the cus-
tody of the master, to be transported to China. The prisoner appeals.

Z. T. Cason, for appellant.

W. G, Wiiter, Asst, U. 8. Atty.

Before Hanrorp, HAWLEY, and Morrow, District Judges.

HANFoRD, District Judge. A motion to dismiss the appeal in this case
has been made for the reasons that the appellant has failed to have the
record printed, and copies thereof furnished to the adverse party, as re-
quu'ed by rule 23 of this court, and that the attorney for the appellant
is not yet prepared to argue the case, although it was docketed in this
court prior to the beginning of the present term in October last.

We'have acted upon and granted similar motions at this session. In
doing 8o, we were influenced by representations made in open court that
‘counsé] for the appellant in each case had declared an intention to aban-
don’ the appeal, and. by the fact that the motions were not opposed by
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any. attorney ‘appearing generally in behalf of the appellants.:. But we
wish to have-it understood that we have not intended to estabhsh a.prec-
edent, or.to give a. construction to the rules authorizing motions to dis-
1niss; prior-ta the actual calling of the cases for argument.:  This court
has but:one term in each year, and rule 17 does not warrant the dismis-
sal .of a case until it shall have been called for hearing at twe terms suc-
cessively. ' If upon such call at the second term neither party is ready
to argue: it;:a case” will be then:dismissed. by the .court upon its own
motion; the object of the rule-being to prevent the slumbering of cases
after ‘both:parties have lost interest therein. Rule 22 provides that
where nb:counsel appears-and:no brief:has been filed for the plaintiff in
error or appellant when the case is called: for trial, the defendant may
have the plaintiff called, and the writ of error or appeal dismissed. It
is certainly plain that under this rule a motion to dismiss, made before
the case is regularly reached and called for-trial, is premature. Rule 23
provides for printing of the record and service of copies to be made at
least six days before the trial, and that, if the record shall not have
been printed when thé ¢agé is’ ‘teached it the- régulir call of the docket,
the case may, be dismissed. The time when a motion to dismiss for
failure to ‘obsérve-the requirements of thi§ rale may be made is the same
as under rule 22. The regular call of the docket is the call that is made
of the casessthereori for:trial, and not a- gomg through the entire docket
at any onq timé for the purpbse of mformmg the, gqurt and cdunsel a3 to

. tice in the supreme court as near]y as it may be, and . we: thmk that if a
case is docketed in time, any subsequent neglect should not authorize
the respondent’ to 'move for a dismissal:prior to the actna.l call of the
case for trial. e

- This. case'lids mot been.reached in the call of: the docket and in our
oplmon weé !cannot: at this:time entertain a motmn to dmmws on such
grounds 28 are. alleged in thls motxon. ' : .

'

... GEE Fook SinG 9. UNITED STATES, .

v i (M’rcuit Court qf Amaeals, Nmth, Circuit. Janua.ryzs 1892) .,
RN RIL
1! Cmnssn—-Excmrsron OF qummms .
..Under the fourteenth amendinent to the constitutlon, t.he laws excluding immi-
ants Who are Chinese laboréfs are inapplicable to'a’person born in the United
tates, aud subject to:its. jurisdiction, even; though his parents.were not citizens,
f:d being: Chinege, were not entltled to beoqme cxtizens under t,he naturalizauon

2 s"f—ﬁmmloﬁnﬂf himaelt 1o e a citizen,of the United States, destring o
o) ny person. lleging him o a citizen, e Un es, esirin re-
. turn {ophxs countgy from a ?eorel n land, amf prevented ftxgm doing so w1thgut due
“i ‘process of Jaw, and: applying on that rouna: l;on the United States court for a writ
of Imb ag, oa/rg’us«is entitled to a hearing apd judicial determination of the facts so
" alleged; and 16 act of congress ¢an be underswod or consmled to be a bar to such
hem-lng and judicial determinationt )
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