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‘Wamsurra Mris v, Fox,
(Cireutt vourt, D. Conneéticut. February 4, 1892.)

INJUNCTION—QUALITY OF G00DS8 SOLD—MISREPRESENTATIONS.

’ An employe of defendant retail dry-goods merchant, in charge of the men’s fur-
nishing goods department, advertised sales, at reduced prices, of men’s shirts
made from Wamsutta cotton, a high-grade cotton of established reputation made
by plaintiff, and the clerk in charge of sich sales, in positive terms, represented
the shirts sold at the advertised prices as made of Wamsutta cotton, when, in fact,
they were made of a much inferior cotton. Held, that a temporary injunction
should be granted restraining defendant from advertising and selling such shirts
as made from Wamsutta cotton, notwithstanding defendant denied knowledge of
the untrue representation, and the sales were discontinued on service of the mo-
tion papers and notice of the misrepresentation. Lo

" In Equity. - Bill in equity by the Wamsutta Mills' against Moses Fox,
to restrain defendant from advertising and selling-articles as made from
muslin manufactured by defendant, which were, in fact, made from in~
ferior muslin. © Motion for temporary injunction.. -Granted. - '
Edward D. Robbing, for plaintiff. AR
- Charles E. Gross, for defendant.

SureMan, District Judge. This is a bill in equity to restrain the de-
fendant: from ‘advertising and selling shirts, made from inferior cotton
shirtings; as'made from:Wamsntta cotton; upon: the ground that the:cot-
ton shirting manufactured by the plaintiff, and known as, and generally
called, “Wamsutta cotton,” has acquired a well-known, widely extended,
and high reputation, and extensive sales.throughout the country; and that
the sale of ‘an inferior article under that name; and the untrue assertion
by advertisements, - and otherwise, that the - inferior- cotton shirting is
‘Wamsutta cotton, injure the plaintiff’s reputation, the good-will, ahd the
profits of its business; The present hearing is upon a motion for tem-
porary -injunction. ' - : Ca

“The allegations of the bill in regard to the high and general reputa-
tion of the cotton shirting manufactured by the . plaintiff; and generally
called “Wamsutta,” are not denied. It appears from the affidavits:that
the defendant is ‘a large retail dry-goods merchant in Hartford, whose
business is divided into departments, and that one of his employes is
the head  of the men’s furnishing goods department. In accordance
‘with a not unusual custom among merchants of this class, the prices of
the odd lots on hand were reduced after the 1st of January, and were
advertised, by an extensive advertisement, to be sold at these low prices
during the week beginning January 4, 1892. ' Among men’s furnishing
goods, there were advertised, “Men’s Laundered Shirts, Wamsutta cot-
ton, 67c.,' value $1.00. . Men’s Night-Shirts, Wamsutta :cotton, 47c.,
value 75¢.” - This part of the advertisement was prepared by the head
of said department, without the knowledge of Fox, who did not read it.
Affidavits are produced irom three persond, who bought at the defend-
ant’s store, in response to this advertisement, four hight-shirts and one
laundered ' shirt, all which ‘were expressly repreésénted.by. the. salesman
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in attendance to be Wamsutta cotton, The clerk said he would warrant
the laundered shirt to be Wamsufta ¢otton, and, at the request of the
buyer, inserted “Wam.,” in the bill of the goods. These shirts were all
made of greatly inférior: goods, whichwere not the manufacture of the
plaintiff. The defendant’s affidavit states that he knew nothing of the
untrue representations, that they were made without his orders, that his
attention ‘was first‘called to their existence by thé motion papers in this
case, when he forthwith ordered the.sales to be stopped, and that his
general; ordets to his clerks have beeri to exercise all possible care, and
not to mlsrepresent the origin of vany article. The head of the depart-
ment says, in his affidavit, that ‘there’ were laundered shirts on hand,
stamped “Wamsutta muslin,” which were made of, Wamsutta cotton,
and were marked down to 67 cents, and that the advertisement referred to
these shirts, and :to no others; and that, in the advertisement in regard
‘to the night-shirts; he. made a mistake; innocently, and- without inten-
tion to misrepresent; that the sales of these shirts were stopped on Jan-
uary 16th, when-the papers.were served. Between the 2d and 16th of
_January, 25 laundered shirts were sold, some of them made of Wam-
sufta cotton, and 81 night-shirts were sold :The receipts from the two
classes of sales were $31.32. On January 2d the plaintiff had on hand
145 laundered shirts; and 132 night-chirts, which were respectively
marked down to 67 and 47 cents. The argument of the defendant
against a temporary injunction is that; the.sales were for a temporary
purpose, that the goods on hand were s small quantity, that the repre-
gentations were innocently made, and. that the sales were promptly
stopped when . the defendant-was informed of the. misrepresentations.
The night-shirts. are ‘so ipferior that it is impossible to-suppose that a
person of the-experience: of;d4: head of & department in dry-goods was
mistaken, if he examined'them. . If he.prepared.the advertisement with-
ont knowing whether he was: tellihg the truth or not.he was exceedingly
careless. The defendant had on hand some Wamsutta laundered shirts,
gnd sonie:of an inlerior quality. . They all seem’ 6. have been matked
at 67 cents, The clerk who was in-eharge, in positive terms, misrepre-
memted the character of the. lﬁpndered shirt which he sold, I am satis-
fied that in the advertisement, and .in' the sales under it, there was an
indifference to truth-onithe part of the subordinates in the defendant’s
store.,. The-point-of most importance which:.has been urged by the de-
fendant is that the sales were small in amount, have -been stopped, and
$hat an injunction is to prevent a threaténed wrong, rather than to pun-
ish for-a past injury. “It:secks to prevent a meditated wrong, more
often than to;redress an injnry-already done.” - 2 Story, Eq. Jur. § B62.
When a past/injury has-eeased, and cannot be'renewed ar continued, a
feniporary. injunction; will.not' be issued.. Potter:v. Crowell, 1 Abb. (U.
$:).89.' In this case it canibe renewed. It will not:be consclously re-
newed . by the; defendant; but, a.ltJmugh he has heretoi‘ore “given orders
to his cletks and-.employes to exercise; all possible.care .in this matter,
and not to represent any: article sold as made.of any: matenal of which
they. are not: positive;”-the erders. have not .been iobeyed by the persons
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in charge of the men’s furnishing department, and may be still dis-
obeyed. The conduct of> these persons cannet be successfully defended.
The amount of sales was small, but it is apparent that the litigation is
to be continued, and, for'the reagon which I have given, I think that an
injunction pendente lite should be issued. The motion is granted.

ON ‘MOTION FOR REHEARING.
(February. 19 1892)

SHIPMAN, District J udge. This is a motion for a rehearmg of the ap-
plication for a temporary. injunction in the. above-entitled cause, upon
the ground that the meaning of that portion of the defendant’s affidavit
upon which the court based its reason for granting an injunction was mis-
understood. The defendant now makes an. affidavit that the orders
which he issued to his clerks, not to misrepresent any article sold as
made of any material of whieh they weré nof positive, were given dfter
thé motion papers:in this case'wereserved, and that no such orders had
ever been’ previously given, and that the need of .such orders:to his
clerks:against the misrepresentation of the character of goods offered for
sale had never occurred t6:him, .98 he had assumed that such an order
was necessarily implied;on account of what he knew to be his reputa-
tion'among the people.of: Hartford for fair and honest deahng, to whlch
he attributes his:success ag-a merchant. | »:

'The: meaning of the, original affidavit was. m:sunderstood for I.su
posed=that it referred.: to:ditections which the defendant had previous: y
been in the habit of giving, or'which he had. previously given. It ap-
pedrs that no express direetions were given,:and the need of such orders
had never occurred to him; upon the assumption that they were implied:
It will ‘be observed that the distinction between:the facts as now ex+
plained and.as formerly understood consists in the distinction: between
.an express order and the defendant’s assumption that there was an im-"
plied order; but: it is not neeessary to dwell upon that point, because I
think that, although the ‘particular. reason:upon which the order for an.
injunction was based did 1ot exist, the facts-which; as appears from all
the affidavits, did exist constitute a sufficient reason for a temporary
anunctxon. The motxon 18 demed oo . D

e,
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PALMER v, SANDERS el al

(C'i/rcuu Court, 8. D. Ne'w Yo'rk. January 25 1892)

I.BasE—PArOL EVIDENGE TO VARY, @ !
Parol evidence of consent by the lessor to cut trees on the leased premises and
on adjoining premises is not inadmissible as varying the written lease, which pro-
vides that trees should not be cut on the premises withont consent of the lessor.

At Law. Action by John E. Palmer against Elizabeth B. Sanders
and Charles W. Sanders, for malicious prosecution. - Verdict for plain-
tiff, - Motwn by defendants to set the same as;de, and fora new trial,
Demed :

* Palmer: &' Boothby, for plamtlﬂ‘ . : s

T 0 Sandera, for défendants. : : ot

WnnELhn, J. The plamtlﬁ' took a lease for ﬁve years of a farm in
New Jersey belonging. to the husband of the defendant Evizabeth, father
of the defendant Charles; of which they had chargs, some of the fences
on which were gone;  agreeing in the lease to make all necessary repairs
to the fences and buildings, and: teiexpend $600 in improvements on it
within two years, and not.to cut any living trees without the consent.of
the lessor.- He carried some fencexposts away from this farm to. another,
of which he had the use, near by..: :They went together to look the posts
up,-and,ion the complaint-of  defendant Charles, hie was prosecuted for
stesling the posts; .imprisoned, ‘tried, and acquitted. This suit is
brought for starting that prosecution. mahcmusly .

The defendants claimed: that the posts were on the farm, piled, before
the plaintiff took the lease; he claimed that he cut part of them on the
leased premises; and the rest on lahd adjoining, belonging to the lessor,
with the consent ‘of defendant Ehzabeth actmg for the lessor, for re-
building the fences.: " . -+

The defendants insist that the parol ev1dence of thxs consent was inad-
missible, because it would vary-or-add to the terms of the written lease.
But consent to cut trees on the leased premises was expressly. provided
for in:the lease, and not required:to:be in writing, and consent to cut
on the other premises was wholly without' the terms of the lease. Be-
sides this, the parol proof must have been admissible to account for the
posts which he carried away, and shows that they were not there before
he went there. His right, or claim of right, to the posts on account of
having cut them with this consent was the turning point on the question
of want of probable cause. It was submitted to the jury on all the evi-
dence, and found for the plaintiff. This finding is argued to have been
against the weight of the evidence, and reasons in support of that view
are brought forward. They were, however, well presented to the jury
on the trial, and must have been considered. That there was no evi-
dence to support the finding is not claimed. Under those circumstan-
ces, it cannot be disturbed without trenching upon the province of the

jury.



