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We find, therefore, no error in the action of the court below, and the
judgment for a peremptory writ of mandamus must be affirmed, with
costs; but so much time has been occupied by the delays of thls case
that the budget of 1891 may no longer be available, and it is ordered
that this case be remanded to the court below, with instructions that a
peremptory writ of mandamus issue, commanding the respondents herein
to appropriate and pay from any appropriation of 1891, of which there
i3 any surplus remaining in the treasury after all liabilities and expend+
itures have been paid, as contemplated in section 5 of Act No. 38 of
1879, a sum sufficient to pay said judgment and interest and costs in the
court below and herein; and, if no such sum remains of any appropri-
ation of the said budget of 1891 after all such liabilities and expenses
have been paid, to proceed at thelr first regular meeting after service of
said writ to budgét and ‘dppropriate in the estimate and appropriations
for the year 1892 such sum, as aforesaid; and it is so ordered.

PARDEE, Circuit J udge, did not part1c1pate in the hea.rmg or determ1-
nation of this case. :

Brucr, District Judge. - I concur in the conclusion and judgment of
my Brother Locke in this case. It is my opinion that it was the duty
of the common' council of 'the city to put the relator’s Judgment upon
the budget for the year 1891; that it was an act ministerial in its ehar-
actér, and mandatory, under the provisions of the act of Ex. Sess. 1870;
that it was not within the discretion of the common council to poétp’oné
the relator’s judgment upon the ground that all the revenues of the city
for the year 1891 are required to provide for what is called the alimony
of the city, or on any other ground, and that the decisions of the supremse
court of the state cannot be held, upon a fair consideration, to have settled
the law in Lou1s1ana otherwise. -

* Fmst Nat. BANK oF CLARION, Pa., v. HaMOR.
(Olrouit Court of Appeals, Ninth Circuit. January 25, 1802.)

Dmo'r or PA'BT!EB——PLEA IX ABATEMENT.

The non-joinder of & co-debtor in a contract or judgment can only be taken ad:
vantage of where such omission does not appear on the face of the complsaint, by a
&ea it:x alazwmeut, and a defendant who fails to 80 plead is deemed to have wnived

e objection.

(Syllabus by the Court)

Error to the Circuit Court of the Umted Sta.bes for the Dlstnct of
Washington. - -

At Law. Action by the First Natlonal Bank of Clanon, Pa., agamst
George D. Hamor on judgments obtained in Pennsylvania, From o
Judgment. for defendant, plaintiff brought error. .Reversed. .
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‘W..0. Sharpstein, for plaintiff in error.
Before DEADY, HAWLEY, and MORROW, Dlstnct Judges.

DEADY, Dlstnct Judge The plaintiff in error brought an action at
law against the defendant in error on three several judgments given on
warrants of attorney in Clarion county, state of Pennsylvania, against the
defendant and one E. Kuntz, for the sum, in the aggregate, of $6,374.45,
with interest from dates in 1888 at the rate of 6 per centum.

The action was brought against Hamor alone, and the complaint states
that the. judgments were given against him, without mention of Kuntz.

The delendant answered, denying knowledge or information of the
matter allpged sufficient to form a belief, and also made a delense to the
effect that he was not a resident of the state of Pennsylvania at the date
of the _)udgments, but of Wasmngton, and, that no process was ever
served on him in the actions in which said _]udgments were given, nor
did he appear therein, and that the appearance of any attorney for him
was unauthorized.

The defense was contmdmted by a reply, and the case was tried by
the court without a jury.

- To support his case the plaintiff offered in evidence duly-certified
transeripts. of the several judgments sued on, from which it appeared
that they. were given against Kuntz, as well as the defendant. .

Objection was made to their admission, on the ground of variance be-
tween them and.the complaint because ‘of the non-joinder of Kuntz.
The objection was sustained, and the defendant had judgment.

Various other rulings and proceedings appear in_the record . which have
nothing to do with the merits of the case, or are not ‘reviewable here.
For instance, there was a motion for a new trial, which was denied. Now,
the granting:.or-denying a- motion for a new trial rests, in the national
courts, as at common law, in the discretion of the judge. .

But it is clear that the learned judge of the court below erred in re-
fusing to admit the transcripts in evidence on the ground of variance.
They were undoubtedly admissible in support of the complaint, and fully
proved the plaintiff’s case.

It was lopg since settléd at comimon law that one of several joint.

debtors on a contract or judgment may be sued alone, as upon a sole in-
debtedness; ‘and, nnless the: moti-joinder of his co-debtor is-taken advan-
tage of by a p]ea in abatement, it is waived. Cocks v. Brewer, 11 Mees
&.W. 51; Carter,.v. Hope, 10, Barb 180; 1.Chit. PL ‘48,
. The corles of ‘modern procedure have glven this rule the force of stat-
ute: * That'6f Washington prévides, (section189:) “The defendant may
demur to the complaint when it shall appear upon -the. face. thereof;
either * * * (4) that there is a deiect of partles plamuﬁ' or de-
fendant.® i w fes

This defect (the non-Joxnder of Kuntz) d1d not appear on the face of
the complaint;-and the case is providéd for in section 191, which reads:
“When any ‘of the matters ‘mentioned in:section 189 dornot appear upon
the face of the:complaint, the objection may be taken by answer.” . '
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“This answer i8 & substitute for the common-law plea in abatement, and
only differs from it in name.

Section 193 provides: “If no objection be taken by either demurrer
or answer, the defendant shall be deemed to have waived the same, ex-
«cepting,” ete., not including defects of parties. - Lee v. Wilkes, 27 How.
Pr. 836; Pavisich v, Bean, 48 Cal. 364.

The Judgment is reversed, and the case is remanded for a new tnal

CAMPBELL 'S vam Bow BA!IN Mmme Co.
BT - (Ciroudt Court; of Appeals, Ninth Cireuit. Jnmary 25. 180!.)

AcTiox 70 RECOVER Posssston or Riir Proreerr.
By the law of Oregon, which is in force in Alaska, & person in possess!on Ay
maintain an action to recover possession of real property from which be has been
ousted by a mere intruder. . .. . .

(Sullabus by the Court.)

Error to the District Court--of :the. United States for the District of
Alaska,

At Lawi': Action of ejectment. by Archibald. Campbell ‘against the
Silver Bow Basin Mining Company. From a judgment sustaining de-
fendant’s demurrer to plamtlﬂ"s complaint, plamtxﬂ' brought error.  Re-
versed. . . .

C. 8. Johm:m and John G. Hezd (W. S Wood of counsel,) for plam
tiff in error....

_Before DEADY, HAWLEY, and Monnow, Dlstnct Judges.

DEADY, Dlstnch Judge. - ‘This action is brought to recover the pos-
segsion ‘of a dump claim for mill tailings, sltuate in Harris mmmg dis-
trict, in the district of Alaska. ..

It is alleged, in the amended complamt that the claun does not con-
tain five acreés, and is of no valuo, either as agncultural ormhineral land;
4that ‘the plaintiff is the owner infee ‘of the mining claim known as the
“Fuller First Lode,” situate in- Silver Bow basin, in the district afore-
said, which is very valuable for the gold it contams, that the plamtxﬂ‘
“for: thé purpose of mining said'lede, has built a quartz-mill, and located
and appropriated said dump claim, which is about 1,150 feet south of
said quartz-mill, and worth more than $5,000, and is essential to the
‘proper working of said lode, ‘that while the plamnﬂ' was ‘80 possessed
‘and entitled to the possession of said dump claim the defendant entered
upon ' the sime, and ousted: plaintiff therefrom, and stxll wrongfully
withholds the possession thereof from the plaintiff. -

“'Fhere was a demurrer to the complaint, which was sustamed by the
oom‘t. The ease: w'hére oii error, for review of the decision on the- de-
murrer, - ‘There is'to' opinion of the court below ‘in the record m‘n‘u
4here any: brief or appearance of counsel for the defendaxit. o
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