i6 - FEDERAL REPORTER, vol. 49.

a copyright for his description does not prevent others from describing
the same art in their own Janguage. = The copyright book is sacred, but
not the subject of which it treats. If the defendants have described the
complainant’s 8ystem' they have not. offended, for that reason only,
against the copyright law. If they have copied complainant’s book they
have offended against that law. As the complainant has no right to a
monopoly of the art of short-hand writing, because he has written a
book explanatory of that art as developed by him, and as there is insuf-
ficient proof to show that the defendants have copied the complainant’s
book, considered apart from complainant’s system, it follows that the
exceptxons disputing the master’s conclusion of law must be. overruled
and the motion for a prehmmary 1n,1unct1on denied.

Rem v, McCALLISTER o uz.

(Ctreutt Court, D. Oregon. April 24, 1885.)

Eqmr!—PmmmGs AS EVIDENOE—MORTGAGE PROCURED BY FRAUD,

In & suit to enforce the lien of a mortga¥ against 8 husband and wife, the wife
. answered, admitting that she signed the instrument, but only upon the false and
’ fraud,ulent representations of the complainant’s agent, who obtained her signature
and'acknowledguent, and ‘that she was ignorant, and unable to read. A general
replication was flled, and the cause was heard on the pleadings alone. Held, that
the allegations of fraud were not new matter in avoidance, but were respousive to

the bill, and were suflicient to prove that the wife did not execute the mortgage.

In Equxty Bill by Wllham Reid to foreclose a.mortgage against
Hardin McCallister and Julia McCallister, his wife, Heard on the plead-
ings without other evidence. .. Bill dismissed.

Ellis G. Hughes, for plaintiff. ’

Henry ‘Ach, for defendant Julia McCalhster.

DEeapy, District Judge. This suit is _brought to enforce the lien of a
mortgage executed by the defendants on November 25, 1879, on 408
acres of land in Marion county, as a security for a loan of $7,000, to
the defendant Hardin McCallxster, the husband of the defendant J ulia
McCallister.

The bill was taken for confessed as agamst the former, but the wifc
answered, alleging that one-half the premises belonged to her, and ad-
‘mitting that she signed the finstrument, but only upon the false and
.fraudulent representation of the plaintiﬁ”’s agent, who obtained her sig-
nature thereto and took her acknowledgment of the same; that the
mortgage did not include her portion of the premises, but only that of

her husband;. and that she :was an ignorant woman, and unable to read -

or write..

To thxs answer there was & general replication, and afterwards the case
was heard on the pleadmgs, without any evidence other than that con-
:tained -therein.
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The answer, so far as it is responsive to the bill, is evidence for the
defendant making it; but if the defendant, by his answer, admits a fact
alleged in the bill, and then sets up another matter in avoidance thereof,
this matter in avoidance is not responsive to the bill, and his answer is
not evidence of it.  Clarke v. White, 12 Pet. 190; Tilghman v. Tighman,
Baldw. 494; Randall v. Philpips, 3 Mason, 383; McCoy v. Rhodes, 11
How. 140; Hart v. Ten Eyck, 2 Johns. Ch. 87.

In this connection matter in avoidance is something subsequent to and
distinct from or dehors the fact admitted; but, if the admission and
avoidance constitute one single fact or transaction, the answer is evi-
dence of both. _Hart v. Ten Eyck, supra, 88, and ‘note.
~ 'The plea of non est factum denies the execution of the deed by the de-
fendant, puts the fact of execution in issue, and under it you may
prove, because, .comprehended in it, that the defendant was imposed
upon, and put her name to the paper under an erroneous impression
as to its character or contents.  Van Valkenburgh v. Rouk, 12 Johns. 838 ;
2 Greenl. Ev. § 246; Chit. P1.'519; 2 Phil. Ev. 148. And so here the
answer is gompetent, and, until contradicted, sufficient evidence that
the defendant put her name to this instrument.under an entirely errone-
ous impression of its contents, which impression was designedly pro-
duced by the false representations of the plaintiff’s agent.

The only conclusion from the premises is that the defendant Julia
McCallister did not execute the mortgage, so far as her portion of the
premijses. is concerned, and, as to that, the bill must be dismissed.

Afterwards the plaintiff had leave to reinstate the case, and take testimony
to prove the due execution of the mortgage, notwithstanding the averment
in the answer to the contrary, which was done, and a decree given enfore-
i(?ﬁ l}::tef!ien of the mortgage upon the property of the defendant Julia Me~

er, .

DopsoN v. GRAHAM.’

- (Ctreutt Court, E. D. Pennsylvania. June 27, 1889,)

1. DISCOVERY—SECRETS OF MANUFACTURE.

‘Workmen pledged to secrecy, and employed in a factory in which the dusiness is
conducted in private, to secure the secrecy of the machinery and methods of man-
ufacture, will not be compelled, in a suit against their employer, to answer interrog-
atories, and describe the peculiarities of his machinery, where no evidence has
been introduced to show that the secrets of the defendant were used to conceal an
invasion of complainant’s rights.

2. PATENTS FOR INVENTIONS—PRESUMPTION OF INFRINGEMENT.

No presumption of infringement of complainant’s patent by defendant arises
from the fact that the workmen who constructed complainant’s machinery were
employed to erect defendant’s machinery.

8. SAME—INSPECTION OF DEFENDANT'S MACHINERY.

Complainant will not be granted an inspection of machinery of defendant kept in
secrot, and claimed to embody important secrots, when complainant produces no
evidence tending to show that it infringes his patents.

1Reported by Mark Wiiks Collet, Esq., of the Philadelphia bar.
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