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Crry oF NEw ORLEANS v. Paing, U. S. Deputy-Surveyors

{Circuit Court, E. D. Louisiana. February 2, 1892.)

L PuBLIC LAND GRANTS—LOCATION—JURISDICTION. ‘
In the case of public grants of land without definite and ascertained limits, the
courts cannot protect the alleged rights of the grant-owners until they are located
b{ public survey, adopted, and approved; and the mere decision of the secrstary
of the interior as to the proper boundaries will not give the courts jurisdiction to
- control the subsequent official survey directed by such decision. ‘
2. BAME—SURVEY—DECISION OF SECRETARY OF INTERIOR.
"+ The secretary of the interior fixed the meaning of the words, “as far as Lake
Maurepas,” as contained in the ancient Spanish grant known as “Dupard’s,” to
~ mean as far as a line drawn from the lowest point of the sonthern shore of the
lake at'right angles to a line drawn from the Mississippi river through the center
. of thegrant from front to rear; and thesurveyor general, directed to make the sur-
vey under such decision, ascertained and fixed the lowest point on the southern
sliore of the lake as it was located in 1769, the date of the Eraut. The succeeding
secretary of the interior did not approve such survey, and directed it to be made
upon the basis of the boundary of the lake as it existed in 1888, the date of the
former secretary's decision. Held, that the court was without jurisdiction to in-
terfpre to restrain such survey on the ground that the rights of the owner of the
grant were conclusively fixed by the decision of the secretary of the interior, and
wotiild be taken away under the guise of interpreting such decision.

In Equity. Bill filed by the city of New Orleans against R. B. Paine,
United States deputy-surveyor, to enjoin a survey. Hearing on bill, de-
murrer, exhibits, etc. Injunction denied,

- Ji Ls Bradford, for complainant. .

. ‘Wm: Grant, for defendant. ‘
.BiLrivgs, District Judge.  This cause was heard upon the bill itself
and: exhibits, upon an application for an injunction pendente lite, and
upon the demurrer. The cause is really to be heard and decided on
the bill of complaint so far as its allegations cover the matters involved,
88 it is met on the part of the defendant by a general demurrer. The
case made by the Dbill is as follows: The city of New Orleans, as leg-
atee under the McDonough will, had vested in it a complete grant,
known as “Dupard’s,” made by the Spanish government before the ces-
sion of the territory of Orleans to the United States, the grant bearing
date in 1769. This grant had been recognized as a complete grant by
Secretary Lamar. 6 Dec. Dep. Int. p. 473. The only question left
open by his decision is that of the point from which the northern bound-
ary of the grant should start as the point of beginning in actual survey.
Secretary Lamar, in 1888, fixed the meaning of the words contained in
the grant, “as far ag Lake Maurepas,” to mean as far as a line drawn from
the lowest point of the southern shore of Lake Maurepas at right angles
to a line drawn from the Mississippi river through the center of the grant
from front to rear. The surveyor general was directed to make the sur.
vey under this decision, and he made it, ascertaining and fixing the
lowest point of the southern shore of the lake, as that body of water was
shown to have been located in 1769, the date of the grant. The survey
so made was never approved by the department, but, on the application
of the commissioner of the general land-office, Acting Secretary Chands
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ler, in 1891, disapproved of the survey already made, which was, as has
been stated, upon the basis of the starting point of the boundary as the
lake existed in 1769, the date of the grant, and directed instructions to
be given to the surveyor general to make the survey upon the basis of
the starting point of the boundary as the lake existed in 1888, the date
of Secretary Lamar’s decision. To arrest and enjoin this last survey the
bill is filed.

The solicitor for the complainant urges that under the decision of the
secretary of the interior the rights of his client were conclusively fixed,
and that under the guise of interpreting that decision his rights areto
Dbe totally taken away; that the decision meant to réfer to the lake as it
was located at the time of the grant, and that such has been the change
in its location since that time that to make its present location, or that
of 1888, the basis of boundary, would leave the city of New Orleans no
land whatever under this grant; that, the right having been fixed, the
court ought to interfere to prevent erroneous and destructive construction
of a decision which the departinent does not-attempt to change, but only
to interpret. The soli¢itor for the defendant, the district attorn€y, on
behalf of the defendant, besides his argument on the merits, presents to
the court the objection that the court is entirely destitute of jurisdiction
to interfere with the survey in the present state of the case in the land
department, and upon the facts presented by the bill. It is this ques-
tion of jiirisdiction or authority alone upon which I feel called upon to
pass.

I think, with reference to this question, two propositions are found to
be the result of all the decisions of the supreme court of the United States:
First, that, where there is a complete grant of a specific tract of land ac-
cording to ascertained boundaries, the grantee may sue in ejectment, and
protect his rights through the courts.  Sécondly, that where, and to the
extent that, there are no ascertained limits, these limits must be ascer-
tained by the executive department, which is by law charged with that
duty, and that courts of justice cannot, in the first instance, fix by métes
and bounds the location of the grant. This results from the fact that
the administration of all the lands, public and private, was, upon the
cession, vested in the first instance in the United States govérnment,
—the public lands, for the purpose of sale and practical location ; the
private lands, for the purpose of practical location and separation and de-
markation from other public lands and private lands. It would open
the door to éndless confusion unless these grants which needed definite
Iocation by the ascertainment of boundaries and by survey were first, by
practical survey, to be severed by the public domain, and séparated from
the lands of others. Most certainly must this be true of a grant, one
boundary of which needs to be determined before a conclusive location
and survey could be made. I am aware that there is a distinction be-
tween complete grants, with completely ascertained boundaries, made
before the cession to the United States, and grants made afterwards.
But even in the former case, where, as here, a boundary is claimed to
be established through the decision of the secretary of the interior by
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reference to a point, as to the practical lacation of which the department
has given |instructions, as, & rule of public order and general good, it
must be trne that the looatmn by public survey must be made so far as
the boundary thus established is concerned; for the public survey con-
cerns not alone one grantee, but rival clalmants who claim the identical
territory .or a portion of, it, and acbacent owners, and the residue of the
public lands. If the claim which is the basis of this suitneeded no loca-
tion by. the secretary of the interior, and no definition by survey, except
with reference to the public domain and the elaimants under other grants,
the rule above stated, it seems to me, would still obtain. It is to be ob-
served that it is the action of the department upon which alone the com-
plainant’s boundary has been in location established. It follows, as it
seemns to me, the matter of fixing the boundaries of this grant, although
& complete grant antedating the cession, was still wholly within the au-
thority of the land-officers of the executive department, and wholly out-
gide that of the courts.

Then comes the question, has the land-office reached such a point or
stage *in its. proceedings that courts can lay hold of the matter? The
boundary has been in theory reached. A survey has been made and
reported, but was not satisfactory to the proper officer. The survey has
been disapproved, and another survey directed. I understand that it is
the survey——the practical location of the grant, among the other private
and the public lands—which must be effected, and in the proper way
evidenced, before the courts can have any Junsdlctlon over the matter.
Great hmdrance would be opposed to the government in the location of
thig grant if this court should now, without any power to direct another
survey, and indeed without any jurisdiction at all over the surveyor gen-
eral, enjoin the:defendant from making the second survey upon the
ground that the officer setting aside the former survey, and directing the
second, had for any reason erred. It would leave the land department
incapacitated by the action of the court from proceeding in the matter
of any survey; in.other words, it would arrest and forever interrupt a
survey, and thus leave the action of the land-uffice perpetually incom-
plete. My concluswn therefone, is that, no matter how much ground
the complainant. has for urging that the eastem or further boundary of
the grant is to be reached and ascertained by taking the indicated point
on the shore. of the lake as, it was at the time of the. execunon of the
grant, he can now, and untll the final and complete gurvey, sanctioned
in the ordinary mode, has been made, urge it only before the officers of
the land department; that until then it is a question to be determined
by the executive, and not by, the judicial, department. The application
for the injunction must be denied, and the demurrer maintained,
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(Ci/rcuit Cowrt, N. D. New York. Febrnary 8,1802.) |

Commm—-mnnmennn%:

The copyright of a book describing a new system of stenography does not pro-
tect the & {y;stem, when considered simply as a system apart from the language by
which it lained, 80 as to make the illustration by another of the same system
1n a dlﬂerent. 00k, employing totally diﬂerent language, an infringement,

In Eqmty Motion for-a preliminary injunction. Denied.

- The: complainant is:the owner of a copyright of & book, written by. J.
George Cross, entitléd ¢ Holectic ‘Short-Hand.” = At the January term,
1890, a motion was made for a preliminary injunction. The defendants
denied infringement. The issue thus raised was referred to a master to
take proofs and report. The master reported that the complainant’s
work as a literary production only was protected; that the system of
phonetic writing explained in the book:is not the subject of a copyright;
and that there is no proof that the defendants have copied complainant’s
book considered merely as a literary production.” - The master says: “My
conclusion, therefore, is that while the matter explanatory of the system,
whether, the system.is an old one or new and original, is the subject of a
copyright, the system the book illustrates is not. the subject of a copy-
right; that there being no proof.that the copyright of the Eclectic is in-
frmged regardmg it merely as an explanatory work, unless the copynght
carries with it an exclusive right to the system set forth complainant is
not entitled to the relief demanded.” The master does not decide that
the defendants have.copied the complainant’s aystem; but he does de-
cide thal the copyright does not prevent them from, publishing a differ-
ent work explanatory of a similar system. The mption now comes on
to be heard again upon the master’s report and exceptions thereto, filed
by the complainant. The testimony taken by the master has no$ been
printed or brought to the attention of the court.

‘Alfred Wilkinson, for complainant. '

Arthur Steart, for defendants.

Coxn, Dlstnct Judge. The only questxon dec1ded by the master and
discussed at the argument is whether or not the copyright of a book:de-
scribing & new art or system of stenography protects the system, when
considered simply as a system, apart from the language by which the sys-
tem -is ‘explained, so that:another who. illustrates the same system in a
different book, employing totally different language, can be treated as an
infringer. It is thought, upon the authority of Baker v. Selden, 101. 1.
S. 99, that the master was right in the conclusion reached by him. A
.party may invent a new machine :and write a book describing it for
which he may oblain a copyright. This does not prevent another au-
thor from - describing: the. same ‘machine. He must not copy the copy-
-righted. book; but he may write one -of his own. . So with a process,.a
system or an art, the fact that one person has described it and obtained



