CASES

ARGUED AND DETERMINED

IN THB

UNITED STATES CIRCUIT COURTS OF APPEALS AND THE
' - CIRCUIT AND DISTRICT COURTS.

BLANké et al. v. KLEIN ¢ al.i

(OCérewtt Court of -Appeals, Fifth Circuit. November 27, 189L)

1. APPEAL—DIMINUTION OF RECORD—CERTIORARI
On appeal to the circuit court of appeals the clerk of the court below, being the

custodian of the record, is to determine, in the absence of agreement of counsel,
what evidence shall be inciuded in the transcript following the note of evidence
made under the rule of court: and if any omissions are found relief can be bad by
certiorars for diminution of the record, as provided by court rule 18.

8 BimE. ’ ) :

A transcript which contains all the parts of a deposition called for by either party

is sufficient.

Appeal from Circuit Court, Southern District of Mississippi. .

*Buit by A. L. Blanks and others against E. B. Klein and others.
Plaintiff appeals. Heard on motion for alternative mandamus to clerk to
certify copy of record. Motion denied. ’ ’

Wade R. Young, for petitioners.
Mayre Dabney, opposed.
Before PARDEE, Circuit Judge, and Locke and Bruce, District Judges.

LockE, District Judge. This motion coming on upon notice, and the
parties appearing and presenting the facts of the case, we are able to decide
the matter without issuing the writ or waiting for a return. The real ques-
tion appears to be as to what should be contained in the record, and not
as to whether the clerk should be ordered to certify the transcript. The
clerk is the custodian of the record, and, in the absence of an agreement
by counsel, it is for him to determine what evidence shall be included
in the transcript following the note of evidence made under the rule of
court. Upon the record being filed, if any omission or addition is found,
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relief can be had by either party under rule 18.! Upon this motion
there is presented with the answer of the clerk what he as clerk certifies
under seal to be a correct transcript of the record, together with such por-
tion of the deposition of George M. Klein as is called for by the counsel
in the case for the respective parties. If this deposition was presented,
and any portion of it read in.evidepre, either the whole should be put
in and sent up, or, if there is ahy géod reason why that should not be
done, certainly each party should be permitted to have included in the
transcript such portion as he may consider suits his ease. A deposition
presented and admittéd—as it appears from the note of evidence that
that of George M. Klein in this case was—cannot be used by one party
exclusively for his own purposes, and the other party prohibited from
usipg the same, Kach party has a right to take exceptions to the evi-
dence offered against him in' the court below, and reserve’such guestion’
for the appellate court, It is not within the discretion of the clerk either
to diminish the fécord by leaving out any evidénce presented below on
account of its being considered irrelevant, or to increase it with matter
not presented. The copy of the transcript presented and certified by
the clerk to be a true copy of the record as appears on file in the court
below, except that only such portions of the deposition of George M.
Klein mentioned in item ‘18, page 21, of the transcript is inserted as
is called for by the counsel in the case for the respective parties, appears
to be & complete transcript of the record, except as to'the deposition of
George M. Klein, and of that to contain all that the parties on each side
desire; and we think it should be.accepted by appellants as a sufficient
transcript. It is therefore ordered that the motion be denied, with costs;
and, it appearing that the time for filing said transcript has expired
pending proceedings under this motion, it is further ordered that appel-
lants have 20.days in which to file said transcript,

1Rule 18 is as follows: “No certiorari for diminution of the record will be hereafter
awarded in any cage unless.a mgtion therefor shall be made in writing, and the facts
on which the same is foundéd shall, it not admitted by the other party, be verified by
affidavit. And all motions for such ¢erttorari must be made at the first term of the en-
try of the case; otherwise .the. same will not :be granted, unless upon special cause,
shown to the court, accounting satisfactorily for the delay.®



NEW YORK, N. H. & H. R. CO. ¥. COCKCROFT, s

- New Youx, N, H. & H. R. Co. ». Cocrcrorr ¢ al.
(Cirouit Court, D. Conmecticut, February.3, 1892.)

1. FepEral CourTe—FoLLOWING BTATE Law, . :

The decisions of a state court as to the sufficiency of an appeal in a special pro-
ceeding are controlling upon the federal courts. : .
& ‘Bame~DECISION OF RaiLway CoMMISSIQNERS—EFFECT OF APPEAL. ‘

A railroad company procured the assent of the Connecticut railway commission-
ers to the taking of certain 1ands, and applied to the judfe of the superior court to
have the damages assesséd. The land-owner appealad from the order of the com-
missioners, and at the same time removed the proceedings for assessment to the
federdl court. In this'courthe pleaded in abatement the pendency of the aggeal.
Before the heariug as to the sufficiency of the plea, the appeal was' dismissed by
thestate court for want of jurisdiction. Held tbat, while the sufficiendy of the
pléa was to be determined as of the date it was flled, yot the decision by thestate

" oourt was;to be taken as showing what the law was at that time.

8. BaAME-—~SUPERSEDEAS. :

As by the statute giving the right of appeal from the order of the commission-
ers (Gen. St. Conn. § 8518, as amended by Acts 1839, p. 129) the same is not'taken
before the commissioners, or allowed by or filled with them, but is an independent

roceeding before the siperior judge, the provision made by the statute that the
appeal shall operate as a supersedeas does not come into operation until the court
takes jurisdiction of the appeal; and a decision by it that it has no jurisdiction
thereof shows that there was no supersedeas. - :

A pplication to Assess Value of Lands to be taken by a railroad com-
pany. Heard on demurrer to the plea in abatement. Demurrer sus-
tained.

Lynde Harrison, for plaintiff,

Simeon E. Baldwin, for' defendants.

WHuEeELER, District Judge. By the statutes of the state railroad com-
panies appear to have the right to take additional lands for railroad pur-
poses, and to locate, abandon, or change depots or stations, upon the con-
sent of the railroad commissioners, filed in the town-clerk’s office, and pay-
ment or tender of damages ascertained on application to a judge of the su-
perior court. And by section 3518 of the General Statutes, as amended by
the Public Acts of 1889, p. 129, a person aggrieved by any order of the
railroad commissioners upon any proceeding relative to the location,
abandonment, or changing of depots or stations may appeal from the
same to the superior'court by petition in writing, which may hear the
appeal, re-examine the question of the propriety and expediency of the
order appealed from as upon complaints for equitable relief, and, in
case the order is not affirmed, make any other order in the premises
which might have been made by the railroad commissioners therein;
and such appeal i a supersedeas of the order appealed from until the final
action of the court thereon. The plaintiff procured the consent of the
railroad commissioners to the taking of the land in question. The de-
fendants appealed to the superior court. The plaintiff made applica-
tion to a judge of the superior court for ascertainment of the damages.
The defendants removed that application to this court, and have pleaded
the appeal in abatement. The plaintiff has demurred, and the demur-
rer has been heard. >



