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Jand-owner of any right whatever. As Judge Cooley says in his treatise
on Constitutional Limitations, the public faith is pledged to compensate
him; all public property is subject to his claim, and.his property cannot
‘be taken without such compensation being awarded to him. But in the
acl now under consideration there is not only an omission to provide for
compensation, but actual, positive, and direct legislative interdiction of
the muking of any compensation to the land-owner at all. In other
words, the secretary-of war is authorized by it, if these proceedings are
fo - be justified, to deprive the land-owner of his property, and at the
-same time to. ndtify the land-owner that under no circumstance will he
be compensated therefor. . -Such an act would be clearly within the in-
terdiction of the constitution. It is perfectly apparent from the reading
of this act that the legislative power of the United States never intended
that condemnation proceedings should. be begun and proceeded with to
obtain: possession of this property. By the true construction of the act
in question it contemplates the acquisition of the land necessary for the
improvements in question, not against the will of the owners, and by con-
demnation, but by the voluntary conveyance from theowners, or {from some
onewho may purchase the same fromthe owners, and who would thereupon
transfer the title to the United States; and in that case the United States
agreed to expend the sum of $300,000 in the excavations and the re-
moval of obstructions to navigation which 'the proposed improvements
-eontemplate. In fact,.the only circumstance under which the secretary
of war is authorized to make the improvement and expend the appropri-
ation is the free gift of the lands to the United States. My reading of the
acts in question compels me to the conclusion that congress never in-
tended to authorize the acquisition of these lands by the exercise of emi-
nent domain. Their possession by the federal government was to de-
pend upon voluntary conveyance alone. It follows that the petition
must be dismissed. :

UNITED STATES v. STROBACH.
(Cireutt Court, M. D. Alabama. May Term, 1888.)

1. PrESENTING FRAUDULENT CLAIMS AGAINST THE UNTTED STATES—DEPUTY-MARSHAL'S
-~ INDICTMENT, N : - .
Under Rev. St. U. 8. § 5438, denouncing the offense of knowingly presenting for
Gayment or approval to any officer in the civil, military, or naval service of the
nited States any false or.fraudulent claim against the United States, an indict-
ment averring the presentation of such a claim to “G, T., then late marshal of the
United States, he being then and there an officer in the civil service of the United
States, ” is not insufficient or repugnant; since g marshal, after the expiration of his
term, is still an officer for the purpose of serving process then ia his hands, and for
' sem{ng his accounts with the government.
8. SaME-—SVFFICIENCY.

. An averment that tho accused, claiming to be a deputy-marshal of the United
States, presented a olaim against the government of the United States, “purport-
ing to have been for services rendered aud payments made by said deputy-marshal®
ina criminal proceedinimentioned, beforg a certain United States commissioner,
sufficiently shows that the sefvices were performed and payments made for the
United States, in the defendant’s capacity as'deputy United States marshal.
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8, SAME—REPUGNANCT.

An averment that such eclaim, alleged to have been presented to G, T., the late
marshal, ” etc., was a claim “in favor of the said G. T., the thea late marshal,” ete.,
does not render the indictment bad for repugnancy, since the court will take judi.
cial notice that the accounts of deputy-marshals are habitually presented to the

overnment in the marshal’s name, and the money therafor is paid to him, and by
im paid to his deputies.
4, SAME—PRESENTING TO MARSHAL.

As the statute makes it an offense to present the claim to “any person or officer”
in the civil serviee, ete., it is immaterial that the marshal is not expressly author-
ized by law to approve a deputy’s account. The fact that he is required to incor-
porate the depuiy’s account into his own, and to swear that the items therein
charged are correct and legal, is sufficient to show that he must pass upon it, within
the meaning of the statute. ’

5. SAME—PRESENTING TO JUDGH.

Although the act of a federal judge, In passing upon the accounts of a Unitea
ftates marshal in open court, ag required by Act Cong. Feb. 22, 1875, s, In &
sense, the act of the court, yet, as his decision is subjJect to revision by the
accounting officers of the treasury, it ia only quasi judicial, and therefore a
presentation .to him is a presentation to an .officer in the civil service of the
United States, within the meaning of section 6438.

AtLaw. Prosecution of Paul Strobach for presenting a false claim
against the United States. - On demurrer to the indictment.  Demurrer
overruled.

W. H. Smith, U. S. Atty., and Samuel F. Rice, for the United States.

Dawid Clopton, George Turner, and George H. Patrick, for defendant.

Before Woops, Justice, and Bruck, J. g

Woops, Justice. The defendant is indicted under section 5438 of the
Revised Statutes. So much of the section as refers to the charges against
him is as follows: :

“Every person who makes or causes to be made, or presents or causes to
be presented, for payment or approval to or by any person or officer in the
civil, military, or naval service of the United States, any claim upon or
against the government of the United States, or any department or officer
thereof, knowing such claim to be false, fictitious, or fraudulent, or who, for
the puarpose of obtaining, or aiding to obtain, the payment or approval of such
claim, makes, uses, or causes to be made or used, any false bill; receipt,
voucher, roil, account, claim, certificate, affidavit, or deposition, knowing the
same to contain any fraudulent or fictitious statement or entry, * *
any person 8o offending in any of the matters set forth in this section shall be
punished,” ete. ,

The defendant is charged in an indictment containing four counts.

The first count alleges that the defendant, claiming:to be a deputy-
marshal of the United States, did present for approval, on a day men-
tioned, to George Turner, then late marshal of the United States, he be-
ing then and there an officer in the civil service of the United States, a
false, fictitious, and frandulent claim against the government of the
United States, with intent to defraud the United States, which claim was
an account purporting to have been for services rendered aad -payments
made by said deputy-marshal in the case of U. S. v. Hart, in a crimi-
nal proceeding before W. H. Hunter, commissionsr of the cireuit court
of the United States, dating from January 19 to January 25, 1880, in-
clusive, and in favor of the said George Turner, the then late marshal, as
aforesaid, which claim was false, fictitious, and frandulent in the follow-
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ing statements and entries therein contained. (Hore follows a recitation
of the mlleged false, fictitious, and fraudulent entries.) Tiae count then
proceeds: -“The defendant well knowing the same to contain the said
false, fquulent, and fictitious entries.”

The second count charges that the defendant did use. a false affidavit
of the correctness of the claim mentioned in the first count, for the pur-
pose of aiding to obtain the payment of said claim, knowing the same to
contain false, fraudulent, and fictitious statements and entries, as fol-
lows, to-wit. (Here follows a copy of said entries, identical with those
contained in the first count.) The count then proceeds as follows: “He,
the-said Paul Strobach, deputy-marshal, as aforesaid, well knowing the
same to contain each and every false, fraudulent, and ﬁctltxous statement
and entry aforesaid.”

" “The’third count charges that the defendant, clzummg to have been a
deputy-marshal of the United States, did cause said George Turner, then
late marshal of the United States, to present to and for approval by the
district .court of the United States for the middle district of: Alabama, in
open court, at the May term, 1880, the Honorable JorN Brucg, judge
of the United States district court for the middle district of Alabama,
then and there presiding, as well as to and for the approval of said Hon.
Joun Bruck, district judge, presiding as aforesaid, he being then
and there an officer in the civil service of the United Siates, a false, ficti-
tious, and fraudulent claim upon and against the government of.the
United States. 'The count proceeds to describe the claim in'the same
terms ag those used in the first count, and concludes with the averment
that the defendant well knew said claim to be false, fictitious, and fraud-
ulent in each of the statements and entries aforesaid.

The fourth count is in all respects similar to the second.

To this indictment the defendant filed his demurrer, alleging grounds
of demurrer to each count, which we shall proceed to consider.

The law now in force regu]atmg the taxation of costs, and the approval
of the accounts of clerks, marshals, and district attorneys, is the act of
February 22, 1875, and entitled “An'act regulating the fees and costs,
and for othiér purposes.” 1 Supp.‘Rev. St. p. 145. So much of this
act as is pertinent to this case is as follows: '

“Section 1. That, before any bill of costs shall be taxed by any judge or
other officer; 'or dny account payable out of the money of the United States
shall be allowed by any officer of the treasury in favor of clerks, marshals, or
district attorneys, the party claiming such account shall render the same,
with the vouchers and items thereof, to a United States circuit or district
court, and, in the presence of the district attorney, or his sworn assistant,
whose presence shall be noted on the record, prove in open court, by bis own
oath, or that of other persons having knowledge of the facts to be attached
to said -account, that the services therein charged have been actually and nec-
-essarily performed, as therein stated; * * * and the court shall there-
Jipon cause to be entered an order approving or disapproving the account, as
may be aceording to law, and just.”

Previous-to the enactment of this:law, the matter of the approval of
the accotints of clerks, marshals, etc., was regulated by section 846 of
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the Revised Statutes, which provided that such accounts should be ex-
amined and certified by the distriet judge of the district for which the
officers were appointed, before they were presented to the accounting
officers of the treasury department for settlement. The elements of the
offense created by section 5438, which it was the purpose of the first
and third counts to charge, are as follows: The presentation for ap-
proval toany person or officer in'the civil service of the United States
of a claim against the United States, which the party presenting knows
to be false, fictitious, or fraudulent. The elements of the offense pre-
scribed by the statute, which it was the purpose of the second and
fourth counts to charge, are as follows: The using, for the purpose of
aiding to obtain the payment of a ialse, fictitious, or fraudulent claim
upon or against the government of the United States, of a false affidavit,
knowmg the same to contaiin any fraudulent or fictitious statement or
entry. " If the counts of this indictment charge against defendant, as re-
quired by the rules of criminal pleading, an offense agaihstthe United
States, they will be good ‘and sufficient in law. Wae shall therefore con-
sider the counts, and look into the particular grounds of demurrer, to
ascertain whether this has been done.

It is alleged as ground of demurrer to the first count that it does not
sufficiently charge that Turner, to whom the account was presented for
approval, was an officer in the civil service of the United States, because
it is alleged’ that when the account was presented he was the “late mar-.
shal.” "There is, however, besides the averment that he was the late
marshal, a distinct averment that he was then and there an officer in
the civil service of the United States. Now, if a marshal whose term
has expired can by law still be an officer in the service of the United
States, then that fact is well averred, and there is nothing repugnant
between the two averments. A marshal whose term has expired is, for
the performance of certain duties, still an officer. Section 790 of the
Revised 'Statutes declares-that every marshal, or his deputy, when re-
moved from office, or when the term for which the marshal is appointed
expires, shall have power to execute all such precepts as may be in their
hands, respectively, and the marshal shall be held responsible for the
delivery to his successor of all prisoners who may be in his custody,
etc. A marshal is appointed for a period of four years. When his
time is out, it is true he does not hold over until his successor is ap-
pointed or -qualified, but, by the provisions of the section just cited,
he is still an officer for the ‘performance of the duties therein specified.
After his term of office expires, it is also his duty to settle his accounts
with the government, and to do this he must necessarily receiveand pass
upon the accounts of his deputies. He discharges this duty under the
sanction of his official oath, and the obligation of his official bond.
‘When, therefore, the first count of the indictment described Turner as
late marshal, and averred him to be, when the account was presented,
an officer in the civil service. of the United States, the descnptlon wag
accurate and pertinent, and not repugnant. We are of opinion, there-
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fore, that it is sufficiently averred that the account was presented to an
officer in the civil service of the United States.

Itis nextstated as ground of demurrer to the first count that the serv-
ices alleged to have been performed, and payments alleged to have
been made, by the defendant, are not charged to have been services and
payments for the United States, or that the services were performed and
payments made by defendant as deputy-marshal, so as to show that the
marshal was the proper officer to-whom said claim should be presented for
approval. But we think it is sufficiently averred that theservices were per-
formed for the United States. . The claim is alleged to be a claim against
the United States. Itis alleged to be for services purporting to have been
performed by said deputy-marsghal in a criminal proceeding before the
United States commissioner, in which the United States was the plam-
tiff, and that it was a claim in favor of the said Turner, late marshal, and
against the United States. These averments make it perfectly apparent
that the aecount was for services. rendered the United States by a deputy-
marshal, and that the marshal was the proper officer to whom his dep-
auty should present the account for allowance.

It is next alleged that the first count is repugnant, because that it
avers the claim was presented .to George Turner for his approval, and
also-avers that the claim was in favor of George Turner. - The method
of procedure prescribed by law for the settlement of the accounts of
marshalg, of which the court takes judicial notice, and which it is, there-
fore,.not necessary to:aver, makes it apparent that there is no ground
for this objection to rest on. - The law authorizes the appointinent of
deputy-marshals, (Rev. St. §780,) and prescribes their oath of office,
{Rev, St. §782,) in which they are required to swear that they will take
only their lawful fees. - In all cases, except where specially provided by
statute, a deputy-marshal has the same powers, and may perform the
same duties, as the marshal. To: prevent a multiplicity and complica-
tion of accounts, the fees of the deputies arc presented to the government
for allowance through the marshal, and in an account made out in his
name, of:which the verified account of the deputy for his services forms
#_ part. The money collected on this account is paid in the first in-
stanee ip .the marshal, who pays the deputy his share. The accounts
of the deputy are made out against the United States, and in favor of
the marshal. . It may, therefore, well be averred that the account of a
deputy-marshal in favor of the marshal, and against the United States,
was presented to the marshal for his approval There is nothmg absurd
or repugnant, in such an averment.

But it is contended by defendant that the marshal is not an officer
authorized by law to approve a deputy-marshal’s account. It will be
observed that the section on which the indictment is based makes it an
offense to present a false claim for approval to any person or officer in
the civil, military, or naval service of the United States. The presenta-
tion need:not be to an accounting or auditing officer. Itneed not beto an
officer at all., ; It may be to any person in the civil, military, or naval
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service of the United States.  The approval meant by the statute is not,
therefore, confined to the passing of the claim by the accounting officers
of the treasury, or its approval by a court or judge. “When a deputy-
marshal presents his itemized account for his fees and costs, verified by
his oath, to the marshal, who is expected to incorporate it in his own
account against the United States, and to make it one of the vouchers
to sustain it, and to swear that he believes all the items therein charged
are correct and legal, and the amounts thereof are justly due to him as
therein stated, the deputy may well be said to present, within the mean-
ing of the statute, his account to the marshal for approval. The mar-
shal adopts the verified accounts of his deputies, swears to his belief in
their correctness, and demands pay for them from the United States. He:
may, therefore, well be said to approve them. Without such approval,
the deputy could not take a step towards the collection of his claim
against the government out of the treasury.

There are other grounds of demurrer to the first count, but they are
either covered by what we have said, or allege defects or imperfections
in matters of form only, which do not tend to the prejudice of the de-
fendant, and are therefore not matters upon which the count can be held
to be insufficient. Rev. St. § 1025. In our opinion, the count avers
with all requisite certainty the presentation by the defendant for ap-
proval to an officer in the civil service of the United States, with intent
to defraud the United States, of a false, fictitious, and fraudulent claim
againsl the government of the United States, he well knowing the same
to be falge, fictitious, and fraudulent. This covers every element of the
offense described in the statute. It gives the defendant, as well as the.
court, notice sufficiently specific of the charge against him, and is suffi-
ciently definite to enable him to plead his conviction or acqulttal should
he ever again be indicted for the same offense.

It is alleged as ground of demurrer to the third count in addition to
the grounds urged against the first count, which we need not again par-
ticularly notice, that the presentation of the claim alleged in that count-
was a presentation to the district court of the United States, and to the
Honorable Jou~N Bruce, distriet judge therein presiding, neither of which
allegations are within the statute, because the district court is not a per-
son or officer in the civil service of the United States, and the Honorable
Joun Bruck, district judge, is not an officer to whom the claim in this
count described -can be lawfully presented for approval. = It isa pre-
sumption of the law that congress legislates with intelligent purpose, and
in view-of the existing slatutes. Before the passage of the act of Febru-:
ary 22, 1875, heretofore mentioned, the accounts of marshals were.re-
guired to be examined and certified by the district judge before they-
were presented to the.accounting officers:-of the treasury, (Rev. St. §
846;) and, if the deputy-marshal presented a fraudulent claim against
the United States to a district judge for his approval, he would have
been liable to the penalties in section 5438, on which the indictment is
founded. It is claimed, in behalf of defendant, that by the passage of
the act of February 22, 1875, congress intended that deputy-marshals.
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shtould present their claims in open court for approval, and that the act
allows them to present false, fictitious, and fraudulent claims with im-
punity. - We cannot believe that such was the purpose of this legislation,
but that, on the contrary, it was to provide additional guards against
the presentation of false claims. .

The contention of the counsel for defense is that the law only punishes
the presentation to a person or officer in the civil service of the United
States of a false claim, and that when a false claim is presented for ap-
proval to the district court of the United States, in which the district
judge is presiding, that that is not:a presentation thereof to an officer in
the civil service of the United. States; in other words, that a United
States judge in vacation, and when not engaged in the discharge of his
udual duties, is an officer in the civil service of the United States, but
when- enigaged in holding a term. of court, he ceases to be an officer in
the service of the United States, and his identity as such is lost, and he
is only & court, or a member of a court: -We think that a United States
judge;is. at all times an officer in tlie civil service of the United States,
within;the meaning of the statute, and that when a claim is presented
to:a’'cotirt of which he is the presiding officer, it is presented to an of-
ficer in-the civil service of the United States. .The act of approval or.
disapproval required of the court is-not a judicial, but only a quasi judi-
cialy act] for it is expressly made, by the act of February 22, 1875, sub-
Ject fo the revision of the accounting officers of the treasury.

::We think an examination of section 1 of the act of 1875 will qhow,
by its-own terms, that-when an account is presented to the court for ap-
provaly the.judge acts as an officer in the civil service of the United
States, as/well as a court.  The section is somewhat disjointed, but it de-
clares, in: substance and effect, that before any bill of costs in favor of
clerks, marshals, and district attorneys shall be taxed by a judge or
other officer, it shall be presented to the disirict or circuit court, and
that: before any account in favor of the same officers, payable out of the
treasury; .shall ‘be allowed by an officer of the treasury, it also shall be
présented. to the district or circuit court for approval. The taxing of a
bill of .costs:is synonvmous with approval of a bill of costs. By the ex-
press terms of the section under consideration, when a .bill of costs is
presentedito a court, the judge taxes it. Now, if the contention of coun-
sel for deféndant is sustained, when an account in favor of the marshal,
which:is, or at least may be, a bill of costs, is presented for approval to
the same.court, the court alone acts, and the judge does hot; so that this
absurdresult follows, that: when a claim against the government is called
a bill of costs, if it is a fraudulent bill, it is an offense against the law
to present. it for allowance; but if the same identical bill, no matter how
false and frandulent, is called an account, it may be presented to the
court for allowance Wlth impunity. A construction of the statute which
leads tossuch a result cannot be sound.

. Our, eoriclusion is that section 1 of the act of 187 5 was not intended
to -relieve from the penalties prescribed by section 5438, -on which the
indictment is based, any ' person who should present for allowance to a
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district or circuit court of the United States a false and fraudulent claim
against the government, dhd that a presentatidn to the court, under the
act of February 22, 1875, is, within the meaning of section 5438 a pres-
entation to an ofﬁcer in the 01v1l service of the United States.

It is contended by counsel for the defendant that the account of a
deputy-marshal for his fees is not a.claim against the United States; but
in the first count the account presented to the marshal for approval, and
in the third count the account presented to the district court for ap-
proval, are both averred to be accounts in favor of the deputy-marsbal

The grounds of demurrer. to the second and third counts of this in-
dictment are identical; the counts themselves being in all respects
similar. | All the grounds except ‘one are based.on the alleged uncer-
tainty of the coupts. Without going into a discussion of them, we are
of opinion that the counfs aver with requisite certainty all the elements
of the offense which they are intended to charge. They aver, in the
language of the statule; that the deputy-marshal; as aforesaid, for the
purpose of -aiding to obtain the. payment of the.claim aforesald which
had been particularly described in the previous counts, did use a false
affidavit of the correctriess of said claim, he knowing the same to con-
tain false, fraudulent, and* ﬁetmous statements -and -entries, wh1ch are
set out in hac verba.

The remaining objection to the counts under consideration is that theyr
do not aver that the sajd false claim was ever preserited for payment to
or by any person or officer in the civil, m]htary, or naval service of .the
United States. This ground of demurrer we are of* opinion is not well
taken. , The words of the statute upon which these counts are based, of
themselves, fully, directly, and’ expregsly, without ‘uhcertainty or am-
biguity, set forth all the elements necessary to constitute the offense in-
tended to be punished. " The counts under consideration aver all these
elements with a requisite certainty and particularity. It is not, therefore,
necessary to make any other averments. U. 8. v. Carll, 105 U. 8. 6113
Section 5438 on which all counts of this indictment are foinded, is a
broad and comprehenswe enactment. It is intefided to punish the pre-
senting for approval or payment of any false and fraudulent claim agamst
the United States to any person or officer in any. branch of the service
of the United ‘States, 'or the use of any'false receipt, voucher, account,
certificate, and affidavit, to obtain, or aid in obtammg, the approval m'
payment of any false and’ fraudulent claim.

The elements of the different offenses described in the statute he
within narrow limits. We are of opinion that the several counts of this
indictment suﬂimently describe these offenses, and sufficiently charge
the defendant,” Our conclusion therefore is that the demurrer to the in-
dictment and the several counts thereof should be overruled and it id so
ordered.

Bnucm,. J., concurred.

N : . . : S
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P omhoi

o _ RICHMOND . ATWOOD.

(Ctroudt Court of Appeals, First Circuit. . February 9, 1892))
v ; PR o 3 . - ) . ) )

L. PATENTS Por INVENTIONs—NOVELTY—COMBINATION—USEFULNESS—BoX-HIxNGEs,
Letters patént No. 878,861, issued Marchi-6, 1888, to Benjamin 8. Atwood, for s
duplex box-hinge, to be placed inside the box, gnd consisting of two flapges {ointed
.10 a,connecting plate, bent at right angles at distances from the joints equal to the
thicknéss of the 'sidé and cover of the. box, sd that, when applied, & smooth face,
.. flush ‘with the outer surface.of the box, is presented, and the cover, when open,
- turns completely over, and rests against the side, are void for want of novelty in the

‘" component elements and néw and useful resuits in the combination. -
8. Sami—Prior Use. . TR e , : .
- ... The feature of allowing the cover to fall hack against the side of the box Is found
“fa'the old Smith and Painé doubla-hinge- and, though the leaves of the latter were
tiigtraight and applied to the:outside. o ti!e:bnx-. they could be applied to the inside
i .Ef-t,he simple mechenical device of bending the shanks, the result being substan-
"' tially the same as that obtained in the Atwood patent.” Co '
8. BaME: . LI I T . o,
0 -The feature of applylng the hinge.so as o gresent & smooth face, flush with the
. -box and cover, was anticipated by the Lovett double hinge, which ‘embodied the
‘" principle of the 8ihith and Paine hinge; aud could be inserted in the same way.
&Bame o0 o E : B
. __The feature in the Fatent of having the cover-leaf yress against the connscting
plate when the box'closed, 80 us to prevent the ¢cbver from moving backward, does
' not make the combination:patentable, because bearings are old, and the prior Smith
and Paine duplex hinge shows a bearing against the inside of the link, producing
the same result. : R
B, ‘BAMB—~INPRINGEMENT, + G .l 0 P T C
G ,,?,&hq combination should be considered patentable because of the bearing, it is
. not lnfrinﬁed by & lilnge tn which, owing to differences ‘of structures, the bearing
- 'is obtained in an entirely different manner. N Lo :
47 Fed. Rep. 219, reversed.

.. In Equity. Suit by Benjamin 8. Atwood against Charles C. Rich-
mond for infringement of a patent. The patent was' sustained below,
and an injunction and accounting ordered. Defendant appeals.’
Frederick P. Fish, Williom K. Richardson, and James J, Storrow, Jr., for
sppellent. ... - .. 0 oo T
, Payson E. Tucker, for appellee.. . e
‘Before:Corr, Circuit Judge, and CARPENTER and ALpRIcH, District
__Qour, J. . Thig suit is bronght for infringément 'of letters patent No.
878,861, granted to Benjamin S. Atwood, March 6, 1888, for improve-
ments in hinges for boxes and chests. , The object of the invention, as
et out in the specification, is the ;prodpction: of %.a hinge which, when
applied to a box or chest, will present a smooth face, flush. with the sur-
face of the box or chert, with no part of it projecting beyond the sur-
face,? ,The hinge is composed of two leaves, attached to the inside of
thelﬁox and.cover. ... Portions of these leaves arg turned at right arigles, the
parts so turned being equ’a?ato'the thickness of the cover or side of the
box to which the hinge is applied. At the ends of the bent parts of the
leaves are the knuckles, which lie in places cutin, the side of the box
and of the cover. The {wo parts of the hinge are united by a plate hav-
ing & knuckle at each end, and by pins which pass through the knuckles



