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does not invalidate the contract as between the parties or in favor of a
prior mortgagee. The decision appealed from should be affirmed, and
it is so ordered. :

CentrAL ‘TrUST Co. o NEW York 9. MarmErTA & N. G. RY. Co.,
(Jackson & Suarp Co., Intervener.)

(Ctreuit Court of Appeals, Fifth Circutt. December 7, 1891.)

FORECLOSURE OF RAILROAD MORTGAGE — CONDITIONAL Sare—RiecaTs oF VERDOR—
INCREASED VALUB OF RoLLING STOCK.

In a suit to foreclose a raiiroad mortgage, wherein an intervener claimed title to
certain rolling stock as vendor under a conditional sale thereof, the evidence showed
that the value of rolling stock had inereased 10 per cent. since the time when the
rolling stock in question was furnished by the intervener. Held that, in deter-.
mining the sum which the receiver in the suit should pay in order to retain posses- .
sion of the rolling stock, 10 per cent. should be added to the cost thereof before
deducting a pergentage per aunum for wear and tear. '

Appeal from the Circuit Court of the United States for the Northern
District of Georgia.

Bill in equity by the Central Trust Company of New York against
the Marietta & North Georgia Railway Company to foreclose a mort-.
gage made by the railway company. The Jackson & Sharp Company
intervened, -claiming certain rolling stock and railway equipment in
possession of the receiver appointed in the suit. Decree for intervener.
Plaintiff appeals. Affirmed.

H. B. Tompkins, for appellant,

Hoke Smith, for appellee.

Before Parpeg, Circuit Judge, and Locke and Brouce, Distriot
Judges. :

PARDEE, J. TheJackson & Sharp Company intervened in the case of

- Central Trust Co. of New York vs. Murietta & Georgia Ry. Cb., a suit
pending for the foreclosure of a morigage in the circuit court of the
United States for the northern district of Georgia, claxmlnu that the cer-.
tain rolling stock and railway equipment described, then in the posses- .
sion of the receiver in the main case, belonged to the intervener, and-
praying that the receiver be directed to turn over said property, with full
compensation for its use, or else to pay the value thereof as stated, $60,000,
‘Fhe court allowed the intervention to be filed, referred the same to a
special master, directing him to report as to the validity of the claim .
of the petitioner, and as to the advisability of the purchase of the prop-
erty by the receiver. Therealter the petitioner, underleave of the court,
filed an amended petition, stating that the cars claimed were placed on
the Marietta & North Georgia Railway through the instrumentality of
George R. Eager, as president of the North Georgia Improvemient Com-
pany, and with the full knowledge and consent of the. vice-president
and .acting president. of the railway company; that the property. be-:
longed-to the intervener; and that the title was to remain in it; further-
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showing that. the intervener has never received one cent from the im-
provement -company, or from any other source, on account of said cars,
except two certain cars mentioned. Pending the hearing before the
master, the Central Trust Company, complainant in the main suit, filed
an answer to the intervention, controverting on various grounds the in-
tervener’s right to recover.

Other facts necessary to the proper consideration of this case will be
{c’mnd in the extracts quoted from the special master’s report, as fol-
ows:

“First, as to the value of said rolling stock. Under the ruling of the
court in similar interventions, I find the value of the rolling stock on the
19th January, 1891, the date when the receiver was appointed. I find the
value of the first-class passenger-car No. 15 and the parlor-car No. 16, if
entirely new, January 19, 1891, to be ten per cent, advance of what they
were sold for to the North Georgia Improvement Company in November, 1889,
The price at which both cars were sold to the North Georgia Lmprovement
Cowpany was $9,700. Ten per cent. advance added to this sum makes- the
value of said two cars, if entirely new, $10,570, on January 19, 1891. The
eyvidence shows that they have been in use by the Marietta & North Georgia
Railway Company about twelve months, and that the percentage of deteriora-
tion for wear-and tear and use of cars is 6 per cent. per annum. . The amount
to be deducted, therefore, on account of wear and tear, is $640.20, leaving
the net value of said cars, January 19, 1891, as $10,029,80. T find and re-
port this, theréfore, as the value of said cars at said date, with interest at 7
per cent. per annum from said date. The interveners were paid about $3,000
on account of said cars by the North Georgia Improvement Company, but, as
the said North Georgia Improvement Company transferred all its interest in
said cars back to the interveners before the filing of this intervention, I do
not think this payment is material. The eévidence shows that the seven pas-
senger-cars, if entirely new, were worth, on the 19th of January, 1891, $32,-
725; aud that the three combination mail, baggage, and express cars, if en-
tne]y new, were worth on said date tliesum of $3,550,—an aggregate amount
for the ten cars of $41,275. The evidence shows that these ten cars have
been in use:by.the Marietta & North Georgia Railway for about four months.
Deducting from this amount, at the rate of 6 per cent. per annum for de-
terioration from use, 2 per cent. for the four months, the sum of $825.50,
léaves he net value of these cars on January 19, 1891, $40,449.50. I there-
fore find and report the value of the twelve cars on January 19, 1891, to
be $50,479.80, to which 7 per cent. annum interest must be added from said
date. The evidence shows that all of said cars are necessary to the operation
of the road by the receiver, and I therefore recommend that he be authorized
to purchase the same at their value, a3 above stated, on January 19, 1891,
with 7 per cent, per annum added from said date. As to the receiver’s abil-
ity to pay for the same, Irefer to my reports filed in the Hiawassee Company
intervention dand Jackson & Woodin Company intervention. The evidence
in this case shows that these cars were purchased by the North Georgia Im-
provement Company from the intervener, Jackson & Sharp Co.; the first-class
passenger-car No. 15 and parlor-car No. 16 having been purchased by writ
ten contract November 1, 1889, but not legally executed .until the 19th day
of January, 1891. " In said written contract title was reserved in the vendors
until fully paid for. As to the other ten cars, there was no consummated
contract or purchase, either oral or written, but it was understood, both by
the interveners, by the North Georgia Improvement Company, and by Lenox
Smith, vice-president of the Marjetta & North Georgia Railway Company,
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that these cars weré to remain the property of the Jackson & Sharp Co. until
they were fully paid for; and the evidence shows that they have not been paid
for. All of these cars were placed upon the Marietta & North Georgia Rail-
way without any contract, either oral or written. Counsel for trust com-
pany contend in this case, as in the other cases, that the interveners have
no lien on said rolling stock as against the mortgage bonds now being fore-
closed in this court, as said written confract covering the two cars wus never
recorded, and there was no written contract as to the other cars. In support
of this position he cites the act of the legislature approved October 13, 1889.
The master is of the opinion in this case, as in the other cases, that the con-
tract as to the first two,cars, though not recorded, is valid as to the parties
thereto; and that the verbal contract as to the other ten cars is valid as to the
parties thereto; and that the Marietta & North Geergia Railway Company ac-
quired no title whatever to said property, but simply beld possession of it un-
der an implied contract of bailment. The master reiterates in this case his
opinion in the other cases, that George R. Eager was-not required by his con-
tract, or by any evidence introduced in the case, to equip and pay for the roll-
ing stock placed on the Marietta & North Georgia Railway Company.”

"To"thie special master’s report the Central Trust Company filed excep-
tions, as follows: '+ - I S

“First. The special master had no right or authority to hear evidence or
to make 4 findihg as to what the first-class passenger-car No. 15 and ‘parlor-
car No. 16 wouid have:been worth, if entirely new, on January 19, 1891; but
it ‘'was only.proper that the specjal master should: find what said cars . were
worth on 19th of  January, 1891, taking into consideration the, agreed
price for which they were sold, and deducting therefrom such percentage as
Wwas proven they had deteriorated by use. And the said special mastér has
found' that such” deterioration for wear and’ tear and use of the cars was at
the rate’of 6 per cent. per 'annum from November, 1888, to 19th of January,
1891;'and hetherefore. should have deducted that amount from $9,700, the
price-at which said cars were sold, and not from that price, with 10 per cent:
added thereto, making $10,700. Second. Said Central Trust Company ob-
jects and excepts to the finding of said special master in respect to the seven
pussenger-cars and the three combination mail, baggage, and express cirs for
the same'réason and tpon the same grounds set forth and alleged in the fore:
going objection; No. 1; that is, because the master took into consideration
what the said ten cars last above referred to, if entirely new, might have been
worth on the 19th of January, 1891, etc., instead of tindiug the value of said
cars on January 19, 1891, by ascertaining the price for. which they were sold
and deducting therefrom the percentage for wear ang tear. Third. Sai
Central Trust Conipany further objects and excepts to said master’s report
because it finds' anything-in favor-of the intervener; and this respondent
avers that under the evidehce in this cause, and the law as applicable thereto,
the intervener, Jackson & :Sharp Co., did not reserve or retain any title what-
ever to said railway equipment, or any part thereof; and, therefore, when
the North -Georgia Improvement Company placed said equipment, through
George R. Eager, upon the Marietta & North Grorgia Railway, that then and
there the title to' said equipment vested in said railway company, and thit no
lien:or reservation of title’ attached' to said propéity as against said railway
company:superior to the lien of the mortgage bonds now being foreclused.”
" The court below affirmed the master’s report, and the Central Trust
Company appedled, assigning for etror on’ dppeal the sanre questions
made in the exceptions to the master’s' report. ' We therefore bonsidet
the case as made by the exceptions.
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- The first two -exceptions are with reference to the method. of the mas-
ter in arriving:at the value of the property on January 19, 1891, the
date the'receiver obtained possession, and which was thedate which the
court in other like interveintions had, at the instance of the Central
Trhst Company, fixed for the determmatmn of the value of rolling stock
in. possession of the receiver claimed by outside parues It appears
that the rollmg stock claimed i in the present intervention was new when,
shortly before: January .19, 1891, it was delivered to.the Marietta &
North Georgia Railway Companv, and the master ascertained the actual
value'on January 19, 1891, by finding ‘what it would have been it new,
and then deducting the per cent. of deterioration in value by use. The
evidence adduced as to value before the master was not given directly
as to the value on the 19th of January, 1891, and could not well have
been, a8 the hearing was nearly six months later, and 'none of the wit-
nesses testifying as to the value had inspected the rollmg stock on that
day. 'The evidence showed a sharp inc¢rease—10 per'cent.—in the
value . of rolling stock in-the time between the delivery: of the rolling
stock in question and January 19th, and was a3 to the actual value of
similar rolling stock new.on January 19th, and then as to the per cent. of
usual decrease in value of rolling stock by wear and tear when in use.
The master was: therefore limited by the evidence to ‘the//method - he fol-
Jowed"in :giving the value oh a given day. The contention that the
value of rolling stock on January 19th was what it had been agreed was
the value .at the time of the lease or sale, less deterloratmn by use to
January 19th, cannot be admitted, becanse, as before said, the evidence
showed: the stock had ‘increased .in value prior to Jannary 19 1891.

The third exception was:to the finding of anything in- favor of the in-
tervener, becauise exceptor avers that, under the evidence in the case and
the law applicable thereto, the intervener did not reserve nor retain any
title whatever in the said railw ay equipment. The evidence fully sus-
tains the report of the master in finding that, as a matter of contract,
the intervener did retain the title and’ owuershxp of the rolling stock in
question. ‘Whether or not the law applicable to thetransaction defeated
the express retention of ownership by reason of the (ailure to record the
titles in accorddnce with the Georgia ‘act of 1889 has'been considered
and determined adversely to the appellant in the case ‘of Central Trust Co.
v. Marietia & N. G. Ry. Co., 48 Fed. Rep 865, (just decided,) and we
gee no reason to go over the ground again. - It is not pretended in this
case. that the intervener.-had notice of, or.is in’any wise charged with

.notice of, the equities ‘alleged to exist between the bondholders of the
Marietta & North Georgia'Railway Company and George R. Eager, con-
15 f;wtor, to_construct, and perhaps equip, the said railroad, arising out

the Hambro ‘agreement, and the issuance of certificates thereunder by
which Eager obtained the issuance of railroad bonds. - Our conclusion
of the whole case is that there is no error prejudicial to the appellant in
thie-decree rendered by tiae court below, and that said decree should be

aﬁ‘\lrmed And it ig's0 ordered o R o
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Hotry Maxuw's Co. e al. v. New CHEstER Warzee Co. ¢ al}

| (Gdreudt Court, B. D. Pennsylvania. September 19, 1891)

1. ConTrACTS—RIGHTS OF THIRD PERIONS. . . g
The. New Chester Water Company made a contract witk B, & Co., water-works
contractors, to build its works, agreeing to Xay them with its stocks and bonds.
These stocks and bonds were, as earued, pledged to'W. G. H. & Co., to secure ad-
vances. After all the advances had been made, said B. & Co. and W, G. H. &.Co.
snd R, D. W, & Co. made a tripartite agreement, which recited that the stock and
bonds pled%ed to W. G. H. & Co. had m sold to R. D. W. & Co., and that B. &
Co. represented that the New Chester water-works and tlirée others could be com-
pleted for $200,000, and; by which' W. H. @, & Co, agreed to advance that sum to'B,
& Co.; to be applied by R. D. W.& Co., who guarantied the completion of the wor
of the four undertakings cléur of all liens ahead of securities held by W. G. H. &
- C0., specifying certain progortions of the $200,000 to be applied to each work. A
_ less proportion of the money than that specified was e!;gloyed at the New Chester
Company's works, but the whole amouint, and $105,000 additional, was expended on
the four works., B. & Co. purchased engines for the New Chester water-works
from complainants, but only partly paid.for them. Held that, complainants net
being parties to the tripartite’agreement, and being strangers to the consideration
therein, R. D. W. & Co. were:not personally liable for the price of the engines on
account of said agreement. o . .
8. CORPORATIONS—~STOCKHOLDERS~—LIABILITY ¥OR UNPAID AGSESSMENTS. L
‘Where stock of a corporation has been transferred forIabor done, and the good
faith of the transaction is not impeached, nor a-failure of consideration shown, the
holder is not liable personally on the grounds that said stock 1s unpaid capital stock,
.. end that the unpaid assessments are a trust fund for the payment of the corpora-
tion indebtedness. .
8. FixTURES—PUMPING-ENGINES. - . e
B. & Co., & firm éngaged in fitting up water-works, ordered from an enginabuild-
i+ ing company two pumping-engines, to be set up. in the works of a water company
they were fitting up at Chester, agreeing to pay for them in installments, and that
the engine building company should “have a lien on” the “engines and connec-
tions, ” and “should remain in full possession thereof.” The engines were erected
on land of which B. & Co. then held the legal title, in such a way that they could
readily be taken down and removed: and remained under the control of the engine
buildin%com'pmxy’,s a.gen‘tsj to whom the engines had been consigned at Chester.
Held, the engines did not become realty, and a valid lien in favor of the vendors
existéd against B. & Co. and-the water companies.
4 CorrorATIONS—~NOTICE T0 OFFICERS oF LIEN. = o
The Neiw Chester. Water Company transferred all its' shares of stock either di.
rectly to B. & Co. or to B. & Co.’s employes, and put itself in the “absolute control®
"of B.' & Co.; its officers beitig' B. & Co.’s servants. B. & Co. purchased machinery,
making; it subject to a lien, and placing it in the works of said water company.
_ Some of the directors of the company actual notice of the lien. Held, the
eompany had notice of ‘the'lien. B :
& ‘BaLe~+VeENDOR'S LieN—NorTion. : R
‘The retention of gpen control by a vendor's employe over machinery placed in
- the-works of a company which were being fitted up by the vendee, is notice to said
. company of the existence of a vendor’s lien. e
8. Samr—~MgECHANIC'S LIEN. .

" The fact that the land and buildings of a water company are not subject to len
- underthe mechanic’s lien laws of Pennsylvenia does not prevent s movable piece
- of machinery, delivered conditionally to such a company, from being subject to
‘avalid contractual lien. Foster v. Fowler, 60 Pa. 8t. 27, discussed. ‘
1. ‘JURISDYCTION OF CIRCUTT ‘COURTS—CITIZENSHIP OF PARTIES, :

The parties giving a contractual lien on machinery, who, in purchasing the ma-
ehinery, had acted solely as the agents of the respondents in the suit, and had con-

- yéyed away all ‘title to the property, were, subséguently to the filing of the bil

< .made parties plaintif by amendment, not: foripurpoeses of relief, but to bring 'al
parties before the court.. Baid parties were citizens of the same state as were the

‘4

¥

original complainants. Held, upon the objection that said parties should bave
been joined as parties respondent, and, when thus joined, the court had no' juris-

. 3Reported by Mark Wilks Collet, Esaq., of the Philadelphia bae. .



