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‘technical liability against them for not . giving the security which they
had agreed to give; but, as has been- already said, that did not change
the character of the principal indebtedness, and did not make it an indi-

vidual debt instead of a partnership-debt. - The theory of the declara-
tion i in accordance with this view. It does not proceed upon a possi-
‘ble technical liability against the bankrupts individually, but upon the
original indebtedness on the twoindorsed notes. - The declaration alleges
that, while the bankrupts did not'make the conveyance which they had
agreed, it would have been useless if they had, because the prop-
erty which was the subject.of the agreement was: incumbered to its fall
‘value, and therefore would notxm any event have been avaxlable a8 & se-
curlty to the plaintiff. :

- Looking at this case in its- general scope and bearmg, a8 it appears by
the facts set forth' in the declaration, and considering the-various equi-
ties of the individual creditors of Dobschutz, and ‘the oharacter of the
debt due to the plaintiff, I think that the decision of the district court
was right, and that the plaintiff ought not to be permitted to prove the
claim set'forth in the declaration against the individual estate of Dob-
schn?;, Jand therefore that! the demurrer to the deolarahoa must be sus-
tained., oo ~

TARSNEY v, Ttmm

(Oircuit C’ourt. E‘ D. Mic)vlgun. Oct.ober 11, 1sso; .

J.. Fnummm' Comnrmcnhconsmnnuxon—HUsBANn AND W ) .
When, by direction of & wife, the rents of her separate estat.e are paid to her
‘husbatd with the understanding that he will invest them for her benefit, this ¢re-
. ates a.debt sufficient to constitute a valid consideration for a subsequent deed from
' him to her, as against the claims of other creditors. '~
9. SAMBE—READING DHPOSITIONS-LARGUMENT-~ATHACKING: CREDIBILITY OF WITNESS.
‘When & party who assails a conveyance from husband to wife, as made in fraud
. of creditors, calls the husband and wife as witnesses, and afterwards reads their
" depositions ) colirt, he thereby vouches for ¢! heu- eredibmty, and cannot be heard,
in argument, to, quesmon their: vet‘aoit.y. TP . ‘
i
.In Bankmptcy Bill to set amde fmudulent conVeyances. .
- Wigner. dz; Draper, for complainant. . o

: C’amp &' Brooks and Gﬂﬁﬂ & Dwkinsfm, for defendant. -

BAxm, J_ : In 1873 Hemy Tumer and wif‘e took up then' ‘resi-
dence in Bast:Saginaw. ' They were apparently in- easy circumstances.
He soon ‘thereafter acquiret title' to. property, real and ‘peérsonal, worth
$50,000;:but by several instruments bearing date from the:18th of March
to:the - 13th of December; 1877, inclusive; he conveyed-the same to de-
fendant, his: wife, reciting :an aggregate’ consideration: of $58,865. On
the 81stiof Aligust; 1878,~—eight montlis and:a: halfiafter:the execution
of the last:of said: conveyances,—he filed-a petition. in the district court
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for this distriet, praying to be allowed the benefit of the bankrupt law,
and was accordingly in due time adjudged a bankrupt, and complainant
was appointed assignee of his estate. His liabilities as proven amount
to $1,700, and his assets to $191.50. The assets being insufficient to
pay the debts, complainant filed this bill for the purpose of having said
conveyances annulled, on the ground that they were executed without
congideration, and with the intent to hinder, delay, and defraud cred-
itors. - The defendant has answered, explicitly denying the alleged fraud,
and affirming that said conveyances were executed in good faith, and
for the considerations therein recited.. The issue is therefore one of fact.
There is no positive evidence of an actual fraudulent intent in the ex-
ecution of these conveyances, or either of tuem; but it is insisted that
there are badges from which the fraudulent intent ought to be inferred.
A badge of fraud is any fact calculated to throw suspicion upon the par-
ticular transaction. But badges of fraud are not conclusive; they may
be explained. Has such explanation been made in this case? In this
regard no proof has been offered except the evidence of the defendant
and her husband. They were called and examined by the complainant.
Their examination consumed four days. They were asked a great many
questions, perlinent and impertinent, collateral and frivolous, but their
answers, if true, clearly disprove complainant’s case. They say the de-
fendant owned a separate property in China which yielded an annual
rent of $5,000, which, by her direction, was paid to her husband; that
he used this fund so paid to him to pay for the property (or a portion
of it) in controversy, and took the title in his own name; that in this
way he became her debtor, and that he honestly and in good faith made
the conveyances assailed by this proceeding in liquidation of his said
indebtedness. The complainant, however, after thus taking and reading
the depositions of these witnesges, contends that they contain discrepan-
cies and gontradictions which cannot be reconciled, from which he de-
duces the conclusion that their testimony is false. Is he at liberty to
thus assail the integrity and truthfulness of his own witnesses? He not
. only took, but read, their depositions on the trial of the case, and thereby
vouched for their credibility. But he was not absolutely concluded by
their evidence. The courts recognize the possibility of surprises in such
matters. One may without fault examine an unworthy and unreliable
witness, and afterwards discover that he has been duped and imposed
on. He is, therefore, not concluded by what the witness may say. He
may show by other evidence, if he can, that the facts are otherwise than
deposed to by such witness, or, as in this case, where the evidence is in’
depositions, decline to read them on the hearing. But he will not be
permitted to impeach the reputation for truth, or impugn the credibility.
of his own witness. Greenl. Ev. pp. 442, 443; and 2 Phil. Ev. (4th
Amer. Ed.) pp. 982, 983. Nor will he be permitted, by argument based
on the assumption that the witness is interested against him, and is dis-
honest, to destroy the effect which the law requires the court to give to
evidence (as against the party offering it) voluntarily adduced by a party
to a cause. If complainant helieved the depositions of these witnesses,
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as he now contends, to be untrue, he ought not to have read them. If
false, why offer them in evidence? What purpose could they subserve
to be first read and then argued away as being untrue? The absurdity
of such a practice is obvious. To ‘tolerate it would but be.a waste of
time. Having introduced the depositions, complainant is bound thereby,
unless there is other proof in the record showing the fact to be otherwise.
There is no such proof, and it :ollows that complainant is not entitled to
a decree on the ground that the conveyances mentioned were made to
hinder and defraud creditors.

But complainant urges another ground of relief. He insists that, con-
ceding the testimony of these witnesses to be true, he is entitled to a de-
cree. They both admit that the rents realized from defendant’sseparate
property, which constitutes the consideration for the conveyances at-
tacked, were paid to the husband by the wife’s direction and request;
and thereupon it is contended that “when a married woman, living with’
her husband, consents to and permits her husband to receive the income
of her separate estate,” the estdte thus received “becomes absolutely his,
and'that he is not answerable to her for it,” and that the receipt of such
income *is not a sufficient consideration to support a’ conveyance from
the husband to the wife,” as against his creditors, unless there is an
agreement by him “to repay or invest the same for her.” - We concur in
the proposition as stated; but we think ‘the evidence (if the testimony
of the witnesses mentioned is to be received as true) brings this case within
the exception. The rents realized from defendant’s property . were by
her direction paid to her husband, but it was so paid upon an “under-
standing” that he would invest the same for her benefit. This under-
standing was repeatedly recognized by him. He thus became her debtor,
morally and lewally His obhgatlon to account was enforceable in a
court of conscience, and the'conveyances made in discharge thereof are
supported by a valid consideration. Complainant’s bill will be dis-
missed, with costs. '

MELVILLE . MissoURI River, F. 8. & G R. Co.

(Circuit Court, W, D. Missourt, W.D. May, 1880.)

1. MASTER AND SERVANT—DUTY T0 EMPLOY SKILLFUL FELLOW-SERVANTS, '
A company employing helpers to its blacksmiths is bound to see that they are.
reasonably skillful in that work; but this duty is discharged if the foreman em-
ploying them exercised ordinary « care therein.
2. SaME—NEGLIGENCE OF FELLOW-SERVANT.

A blacksmith, injured by the careless blow of a skillful helper, cannot recover.
from their common master, unless the helper was habitually careless, and that fact
was known to the master, and not to the blacksmith.

8. SAME—ACCIDENTS—RISKS OF EMPLOYMENT.

A servant, injured by a mere accident, incident to the work in w‘mch he is em—

ployed. cannot recover from his master.

At Law. - Action for damages for personal injuries.



