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- Bat, evenif he (Scott) was familiar with transactions of this-character
made -id! the stock exchange in New York, his company could hardly
be held respotisible on account of such knowledge possessed by one of
its employes. But, even if it could be conceded that an order to sell
implied an order to buy, the questlon remains uncertain as to when
such an order to buy would be given for execution. That would, in
the nature of ‘things, depend. upon; the market, and upon the buyers
judgment of the market.  Again, the legal, if not the only, presump-
tion would ‘be ‘that Cahn was ordering the sale of his own stock, and
not that he contemplated the sale of something he neither had nor pro-
posed to. acquire, with no:intention that in the sale ordered an actual
(delivery.of the.stock was to be made, for such presumption would in-
volve a violation of the law as it has been held in some,of the highest
courts, in the country. In any view of the case, we perceive no error
in- the charge to the jury in the court below and the Judgment is af-
firmed; and 1t is so ordered. y . . _

: GAUSB v. BCHRADER.
L (Circwtt C'ou'rt. S D. Ilmw'ts May, 1881.)

BANKBUPTOY——PARTNERSHIP AND I\rmvmmn DEBTS.

‘A pa¥triership being uniable to pay a note upon which it became Hable by a part-
‘nership indorsement, its members signed, as individuals, an, q%reement with the
creditor for an extension of time, agreeing to convey to him before the expiration
thereof certain lands, which were to be sold, and any excess after' payment of the
debt turned over to the partners.  Held, that the agreement metely provided a se-
curity for the original partnership debt, and on the subsequent bankruptey of thc
firm and fts members the ‘debt was prova.ble agamst the partnership, and not

' against the individuals. ; -; i .

In Bankruptcy. On appeal from the decision of the district court that
,the plaintiff’s claim was provable against fhe partnershlp, and not against
the estate of a pariner. = ‘

+ . W. C. Kueffner, for credltor
- F. A. McConaughy, for assignee,
- DruMmoNDy J. Moritz J. Dobschutz and Joseph -Abend were part-
Ders in business, and became indebted to the plaintiff on their own note,
a8, makers, for $4,500, upon which some payments were made, leaving
about $3,000 due, and on .two notes given by Jackson & Browson of
$3,000 each, and indorsed by Dobschutz & Abend.. The latter became
.bankrupts as partners and as individuals, a decree in bankruptcy was
-rendered -against- them, and an assignee appointed; and the plamnﬁ'
claims the indebtedness on' the two notes which the bankrupts had in-
dorsed was provable agamst the separate estate of Dobschutz The dis-
trict court decided that it was a partnership debt, and was provable, not
against the separate, but against the partnership, estate. From this de-
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cision Gauss has appealed to this court, and in conformity with the stat-
ute has filed a statement of the case in the nature of a declaration, to
which a demurrer hag been interposed by the assignee; and the question
in the case is whether the decision of the district court is right, or
whether it is competent for the plaintiff to prove his claim against the
individual estate of Dobschutz. The controversy mainly grows out of a
contract which was made between Dobschutz and Abend and the plain-
tiff on the 13th of August, 1875. It seems that the bankrupts at that
time were not able to pay the amount that was due to the plaintiff,
either en the note of which they were the makers or on those on which
they were the indorsers; and the plaintiff was willing to extend thetime
of payment for two years, provided security were given him. There
seems {0-be ho controversy-that the indebtedness on all these notes of
the bankrupts to the plaintiff was a partnership indebtedness; that is in-
ferable from the statements contained in the declaration. The contract
between the parties.referred to was under seal, and signed. by each of
them . individually. It set forth that the plaintiff held these notes
against the bankrupts, and it admitted that the bankrupts were respon-
sible as well on the notes which they had indorsed as on that of which
they were the makers, and it then proceeded to state that in considera-
tion of this, and to secure the plaintiff against loss, the bankrupts agreed
to convey to the plaintiff, on or before two years from the date of the
agreement, certain real estate which was described. By the contract the
plaintiff agreed to wait for two years on the bankrupts, and to give
them that time to find a purchaser for the property, and when the
property was sold he was to receive enough to pay whatever was due to
him, and turn ‘over the balance to the bankrupts.  The declaration al-
leges that this conveyance was never made to the plaintiff. It makesno
claim for any debt due on the note of $4,500, but only for the amount
due on the other two notes; and it alleges that by this contract Dob-
schutz and Abend bound themselves individually as well as jointly, and
not- as partners or in their partnership name, for payment of the two
$3,000 notes. ,

It will be seen that the agreement to convey the land was not for the
purpose of payment, and if conveyed it would not have operated as
such, but only as security for the payment of the indebtedness, so that
the effect of ‘the failure of the bankrupts was simply that they did not
give the security which they agreed to give. The result was that the
plaintiff thus gave time to the bunkrupts, and the character of the debt
~ remained unchanged. It was still a partnership debt due from the
bankrupts to him. It becomes, therefore, a question of importance in
this case, in view of the partnership and separate assets of the bank-
rupts and of the rights of their creditors, to determine whether it is
equitable for the plaintiff, as against other individual creditors of Dob-
schutz, to prove his claim against him. We have to look at the case
upon general principles of equity, and not as to the mere technical right
of the plaintiff. It is true that this agreement between the parties was
signed by Dobschutz and Abend individually, and there might be a
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‘technical liability against them for not . giving the security which they
had agreed to give; but, as has been- already said, that did not change
the character of the principal indebtedness, and did not make it an indi-

vidual debt instead of a partnership-debt. - The theory of the declara-
tion i in accordance with this view. It does not proceed upon a possi-
‘ble technical liability against the bankrupts individually, but upon the
original indebtedness on the twoindorsed notes. - The declaration alleges
that, while the bankrupts did not'make the conveyance which they had
agreed, it would have been useless if they had, because the prop-
erty which was the subject.of the agreement was: incumbered to its fall
‘value, and therefore would notxm any event have been avaxlable a8 & se-
curlty to the plaintiff. :

- Looking at this case in its- general scope and bearmg, a8 it appears by
the facts set forth' in the declaration, and considering the-various equi-
ties of the individual creditors of Dobschutz, and ‘the oharacter of the
debt due to the plaintiff, I think that the decision of the district court
was right, and that the plaintiff ought not to be permitted to prove the
claim set'forth in the declaration against the individual estate of Dob-
schn?;, Jand therefore that! the demurrer to the deolarahoa must be sus-
tained., oo ~

TARSNEY v, Ttmm

(Oircuit C’ourt. E‘ D. Mic)vlgun. Oct.ober 11, 1sso; .

J.. Fnummm' Comnrmcnhconsmnnuxon—HUsBANn AND W ) .
When, by direction of & wife, the rents of her separate estat.e are paid to her
‘husbatd with the understanding that he will invest them for her benefit, this ¢re-
. ates a.debt sufficient to constitute a valid consideration for a subsequent deed from
' him to her, as against the claims of other creditors. '~
9. SAMBE—READING DHPOSITIONS-LARGUMENT-~ATHACKING: CREDIBILITY OF WITNESS.
‘When & party who assails a conveyance from husband to wife, as made in fraud
. of creditors, calls the husband and wife as witnesses, and afterwards reads their
" depositions ) colirt, he thereby vouches for ¢! heu- eredibmty, and cannot be heard,
in argument, to, quesmon their: vet‘aoit.y. TP . ‘
i
.In Bankmptcy Bill to set amde fmudulent conVeyances. .
- Wigner. dz; Draper, for complainant. . o

: C’amp &' Brooks and Gﬂﬁﬂ & Dwkinsfm, for defendant. -

BAxm, J_ : In 1873 Hemy Tumer and wif‘e took up then' ‘resi-
dence in Bast:Saginaw. ' They were apparently in- easy circumstances.
He soon ‘thereafter acquiret title' to. property, real and ‘peérsonal, worth
$50,000;:but by several instruments bearing date from the:18th of March
to:the - 13th of December; 1877, inclusive; he conveyed-the same to de-
fendant, his: wife, reciting :an aggregate’ consideration: of $58,865. On
the 81stiof Aligust; 1878,~—eight montlis and:a: halfiafter:the execution
of the last:of said: conveyances,—he filed-a petition. in the district court



