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(SourHWESTERN TELEGRAPH & TELEPHONE Co. v. ROBINSON.

(Circuit Court of Appeals, Fifth Circuit. November 27, 1891.)

1. APPEAL—JURISDIOTION OF COURT BELOW—RECORD—REMOVAL OF Cmsns
‘When a cause has been removed from a state to a federal circuit court, and thenca
carried- to thé circuit court of appeals, the. jurisdiction of the circuit court must
appear affirmatively upon the record, otherwise the judgment will be reversed,
with directions to remand to the state court.

2. SAME—~REMOVAL OF CAUSES—DIVERSE CITIZENSHIP—%RESIDENCE, ”

An averment of residence is not equivalent to an averment of citizenship under:

the removal of causes acts; and, where the cause is of a character which is only
removable because of d1versmy of citizenship, an averment’ showing diversity of
residence only is insufficient to sustain the jurisdiction of the federal circuit court.
8, BaME—REVERSAL—JURISDICTION—COSTS.
Wheun a cause is brought from the circuit court to the circuit court of appeals by

the defendant, who removed it from a state court, and is there reversed, because:

the record fails to show jurisdiction i in the circuit court, the defendant should be
tsxed w1th the costs.

versed. -
John W. Wray, for plaintiff in error.
M. L. Crawford, for defendant in error,
Before ParpEE, Circuit Judge, and Locke and Brucg, District Judges.

Parpeg, J. The record shows a suit brought in the district court of
Cooke county, state of Texas, against the Southwestern Telegraph &
Telephone Company to recover damages suffered by the plaintiff through
the negligence of the defendant. The suit was -afterwards removed by
order of the state court to the United States circuit court for the northern
district of Texas. Upon what grounds the removal was:made does not ap~
pear. The’ siiit is one, however, in which the jurisdiction of the circuit
court must depend upon the citizenship of the parties. The petition
filed in ‘the state court commences as follows:

" “Your petitioner, J. B. Robinson, a resident of Cooke county, Tex., com-
plaining-of the Southwestern Telegraph & Telephone Company, a private
corporation, incorporated under the laws of the stute of New York, but doing
business® in, the state of Texas, having a legal office at Gamesvme, Cooke
county, Tex., respectfully represents,” ete.

Beyond-this in the record there is no averment or showmg as to cit~
izenship of the parties. - The jurisdiction of the circnit courts must ap-
pear affirmatively in the record. Insurance Co. v. Rhoads, 119 U. 8,
237, 7 Sup. Ct. Rep. 193; Timmons v. Land Co., 189 U. 8. 378, 11 Sup.
Ct. Rep. 585. “Where the jurisdiction of the circuit court does not
appear in the record, the appellate court will, on its own motion, notice
the defect, and make disposition of the case accordingly.” Radway Co.
v. . Swan, 111 U, 8. 379, 4 Sup. Ct. Rep. 510; Everhart v. Humisville
College, 120 U. 8. 223, 7 Sup. Ct. Rep. 555. “It is well settled that an
averment of residence is not the equivalent of an averment of citizen-
ship in the courts of the United States.”. See Menard v. Goggan, 121
U. 8. 258, 7 Sup. Ct. Rep. 873, and -cages there cited. “When a suif
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which has been removed from a state court is brought up by appeal or
writ of error, and it does not appear on the face of the record that the
citizenship of the parties was such as to give the circuit court jurisdic-
tion upon removal, the judgment or decree of the circuit court will be
reversed, and the cause sent back with instructions to remand it to the
state court from which it was improperly removed.” Railway Co. v.
Swan, supra; Hancock v. Holbrook, 112 U. 8. 229, 5 Sup. Ct. Rep. 115.
In the present case it does not appear on the face of the record that the
citizenship of the parties was such as to give the circuit court jurisdic-
tion upon the removal, It follows that the judgment of the circuit
court, should be reversed, and the cause sent back, with instructions to
remand-it to the state court from which it was removed.

. As the plaintiff in error brought the case into the circuit court as
well as to thig court, he should not be allowed to recover costs, but
should ‘be condemned to ‘pay thém. See Hancock v. Holbrook, supra;
Timmons v. Land Co., supra. The decree of the circuit court is reversed,
and the cause is ordered returned to that court, with instructions to re-
mand it to thestate court from which it was removed. All costs of this
and the circuit court are to be adjudged against the plaintiff in error.

VANZANDT v. ARGENTINE Min. Co.
' (Cireuit Cowrt, D. Colorado. November, 1880.

INJUROTION—-V IOLATION—PROSECUTION FOR CONTEMPT.

Upon the filing of a bill alleging plaintift’s ownership of a sllver mine then in de-
fendant’s possession, a preliminary injunction was granted, restraining defendant
from taking ore therefrom pending the suit. Plaintiff t.heveuf)on ejected defend-
ant, and himself took possession. On application to the court, plaintiff was ordered
to restore the possession, and abstain from further interference therewith pending
the suit. Held, that plaintif was not also punishable for contempt as for a viola-
tion of his own injunction, as it did not in terms forbid him to take possession.

~In Equily. . 'Prosecution for contempt in violating an injunction.

The bill alleged plaintiff’s ownership of a certain silver mine in Col-
orado, then in the possession of the defendant; and upon his applica-
tion a preliminary injunction was granted, restraining defendant from
mining or disposing of any ore pending the suit: Afterwards plaintiff
ejected the defendant, and himself took possession of the mine. Upon
application by defendant, and proof of this fact, an order was made,
requiring plaintiff to restore possession, and to abstain from further
interference therewith pending the suit. Thereupon defendant also
moved for an order requiring plaintiff to show cause why he should not
be punished for contempt in violating his own injunction,

Dizon & Reed, for the motion.

Thomas & Campbell, contra.
- Before McCrary and Harvrerr, JJ. .



