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schooner.in sufficient time to do so. . ;The absence of sailing lights could
only have misled the tug as to the direction in which the schooner was
moving; apd, on the hypothesis that the lookout and pilot of the tug
were thug mlstaken the tug’s own testimony shows that she failed to do
what was necessary eﬁ'ectually to keep out of the way.

I take the case as it actually was,—that of a steamer and sail-vessel
proceeding in: such directions as to:.involve risk or collision. In that
cage the law. requires the sail-vessel to keep her course, (ruie 23,) and
the steamer to keep out of the way of the sail-vessel, (rule 20.) It is
not:denied—it is proved—that the schooner complied with rule 23.
She did keep her course. - The steamer, on the other hand, did not keep
out-of the way, but, on the contrary, ran into and sank the schooner;
and that.in open sea, after the schooner had been geen for from one and
a half to two minutes,—seen when at a distance of from 500 to 900
yards. . The testimony of the tug’s pllot is that he could turn his boat
around in the space of 100 yards; that in this case he could have cleared
theschooner in about a hundred yards;.indeed, that he could have cleared
the-schooner in three points of the compass,—-that is to say, in 3-32
of a complete’ circuit of 100 yards diameter. If, then, they saw
the schooner one and a half to two minutes, or from 500 to 900 yards
off, and yet ran into her, how can I be expected to hold otherwise than
that the tug was in fault, and must be held for the damages resulting
from this collision? I will so decree.

TaE THINGVALLA.

... Jn re DAMPSKIBSSELSKABET THINGVALLA,

' (O??rouit. Céw;t! of Appeqla; Second Circuit. Decéiﬁbeii% 1881)

1 COLLISION—LIGHTS—EVIDENOE.

On an issue as to whether a steam-ship, before a collision, showed a white light
at her mast-head, the positive testimony of witnesses that the light was groper cly
burning there lmmedmtelv before and after the collision is not outweighed by tes-

" timony of witdesses on the other vessel that they did not see the light, nor by the
, - suggestion that the light was so hung as to render-it liable to be obscured by the
foretop-mast sbav-sml

o SAME—HEIGHT OF MasT-HEAD LIGHT—EVIDENCE.

1. - Ou the questfon as to the proper placing of the mast-hea.d light of a steam-ship,

... -her first officer, whben asked, “How far off can your lights be seen at nighti” an-

" swered, “You can see about 8 miles off, —the head-light; that mast 1s20 feet high.”
Held, that the part of the answer relamng to the hexght of the mast was not re-
sponsive, and, being the only evidence relied on for the purpose, was insufficient
to show that the light, was not placed at a helght above the deck of 46 feet, the
width 0f the beam.

8. SaME—BTEAM-SHIPY MERTING.
The steam-ship Thingvalla, whenin mid -ocean, dxscovered the white light and
. both side lights of'an approaching steam-ship, the Geiser, so situated as to indicate
to the navigator of the Thingvalla ‘that the two vessels would meet end on, op
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nearly so. The Thingvalla altered her course to starboard -in order to keep out of
the way, and continued to swing to starboard, although the red light of the Geiser
disappeared, indicating that she was swinging in the same direation, until, although
the engines of both were reversed, they came into collision. Held, whether the
two vessels were méeting end on, or on crossing courses, in either case the change of
course of the Geiser was in violation of rules 16 and 23, requiring her to port, if
meeting end on, and to hold her course if on crossing coursés; and that, as the nav-
igator of the Thingvalla did not know but that the Geiser wonld change her course
B0 as to conform to the ruies, she was not in fault for not changing her course to
port as soou as he saw the mistaken maneuver of the Geiser.

421?ed Rep 381, aﬂlrmed

Appeal from the D1str1ct Court of the Umted States for the Eastern Dis-
trict of New York. ’

Petition' by the Dampsklbsselskabet Thmgvalla (Thingvalla Steam-
Shlp Company) for limitation of liability for loss caused by collision of
the steam-s}np Thingvalla with the steam-ship Geiger. Certain insur-
ance companies and others interested in the cargoes lost, caused them-
selves 10 be entered as respondents to the petition, and, from a decree in
favor of the petitioner, appeal. Affirmed. :

Sidney Chubb, for appellants.

E. B. Convers and J. Parker Kirlin, for appellant Hilda Lind,

Harrington Putnam, for dappellee.

Before WALLACE and Lacomsg, Circuit Judges.

LacoMzE, Circuit Judge. The petitioner, a Danish corporation, was
the owner of two steam-ships, the Geiser and Thingvalla, which col-
lided on the high seas, not far from Sable island, on August 14, 1888.
The Geiser sank almost immediately in deep Water, the steamer and
her cargo. being totally lost. The Thingvalla’s bow was smashed in,
but, by careful management, she was navigated, stern first, into Hali-
,fax, N, 8. - The petitioner’s interest in the Thingvalla and her pendmg
freight, zvhlch was duly appraised at $64,680.66, has been deposited in
the district court for the eastern district of New York The petitioner,
claiming that the collision occurred through no negligence of those in
charge of the Thingvalla, prayed to be decreed free from responsibil-
ity for the’ loss ‘or damage occasioned by the collision. Several insur-
ance’ compames, and’ others mtereeted in the cargoes laden on, the
steamer, appeared and joined issue with the allegations of the petition,
contending that the collision was caused by the fault of the Thingvalla.
The dlstrlct court held the Thingvalla free from fault, and that the pe-
titioner was entltled to the benefit of the limitation of liability, provided
for in the act of March 38,1851, and its amendments. Appeal was taken
to the circuit court, whlch afﬁrmed the decree of the district court, and
certain of the respondents appealed to this court. 42 Fed. Rep. 331.

The collision happened. about 4:30 A. M. It was dark, the weather
being cloudy with a little rain, but there was no fog, nor such degree
of haziiiess as would prevent vessels from seeing each other’s lights at a
sufficient ditance easily to maneuver 5o as to avoid one another. As to
the’ nav1gat.10n of both steamers there is no particular dispute. The
Geiser was otitward bound, on a course of E. § S. magnetic; the Thing-
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valla inward bound; on, a éourse of “W, 1'S., a little’ more West,” .mag-
netic. The Thmgvalla carried some of her sax]s, including- the. jib and
the foretop-mast stay-sail. Her regulation lights were et and burning.

The navigating officer of the Thingvalla,—her first officer, Jens Peter-
sen,—seeing the Geiser'’s head-light, and, immediately after, her two
side llghts, bearing & halfipoint on his port bow, ported, and telegraphed
to the engine-room to “stand by.” As the navigating ‘officer of the
Geiser—her first officer, Brown—went down with his ship, we are with-

out. positive information as to what lights he saw and navigated to. Her
lookout, who was also drowned, reported a light on her port bow. Her
third ofﬁcer, J. Duus, Petersen, who was on the bridge with Brown, the
navigator, says it bore about a quarter of a point on the port bow. Hxs
glance at it was but momentary, as he at once stooped down to open the
valve to let more steam into the steering gear. He took the light to be
a vessel’s side light, but could not be certain whether it was green or red.

When he rose, after mampulatmo the valve, he saw it was a steamer,
and saw both side lights about right ahead. As soon as the lookout re-
ported the lights, Brown and the third officer walked to the port side of
the bridge, looked at the light, and the former immediately gave the or-
der, “hard a-starboard.” The Thmgva]la soon lost the red, light of the
other steamer, and, realizing that there was risk of collision, her navi-
gator signaled to the engines, “stop, full spced astern,” and ordered the
helm hard a-port. Realizing the risk of collision, the navigator of the
Geiser also ordered her engines, “full speed astern.” The wheels of both
steamers were kept at port and starboard, respectively, without change,
both vessels swinging to the northward and coming into collision, the
Thingvalla striking the Gexser on her starboard side, _]ust abaft the main-
mast.

‘The respondents insist that a primary cause of the collision was the
improper position of the Thingvalla’s white light; that it did not show
properly. Two of the Geiser’s watch on deck at sightmg survived the
disaster. One of them, & boy, was not in the employ of the petitioner
at the time of the trial, and was not ‘called. The other was her third
oﬂ'icer who, as stated above, looked at the reported light 80 hastily that
he was unable to say whether it was red or green, and “does not re-
member to have seen her top light.,” A passenger who first saw the
Thingvalla after the collision, when she, having bdcked out, was about
1,500 feet aft, saw only her red and green lights. It was then day-
break. Itis argued that, because the lookout of the Geiser reported “a
light,” and not “a steamer,” he could not have seen the white light.
And the same is urged as to her first officer, who was a competent nav-
igator, and whose orders can be accounted for only on the theory
that he did not know it was a steamer to which he was maneuvering.
But the master of the Geiser saw the Thingvalla’s mast-head light when
he was called on deck, just before the collision, saw it again when she
was backing away), and again when he was swimming. The second
officer of the Geiser also saw it, as he climbed aboard the Thingvalla,

¢
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after the collision. And the evidence from the Thingvalla shows that
the white light was there and properly burning. It hang on the fore-
top-mast stay.. The captain saw the reflection on the foretop-gallant
stay, and her first officer testified to the same effect. There is no evi-
dence to show that the light was so hung relatively to the foretop-mast
stay-sail that it was liable to be obscured thereby, and & mere sugges-
tion that sueh might possibly be the fact is. not sufficient foundation for
a judgment that there was a failure to show a mast-head light, through
fault of the Thingvalla. As the learned district judge remarks: “It
might also be suggested that some sudden dash of rain obscured the
light.” Positive testimony as to the presence of the light is not to be
outweighed by mere inferences, where the single witness, who testi-
fies to a failure to see the white light before the collision, is unable to
say whether the hght he did see was green or red, and the extent of
whose evzdence is that “he does not remember to have seen.the white
hght ™ that. e “had no occasion to look for it,” when he stood up after
opemng the valve, as he then saw the steamer itself.

It is contended that the white light was improperly placed, in that it
wag not mgre than 20 feet above the deck, when it should have been up-
wards of 46, which is her beam. The first officer of the Thingvalla was
asked: “Question. How far off can your lights be seen:at night? An-
swer. You: can gee about eight miles off,—the head-hght that mast is
twenty feet.bigh.” Other than this there is no evidence.in the case as
to elevat,lgn above the hull.. The latter part of the answer was irrespon-
give to the.question, and only by inference applies to the light. It was
not fastened to the foremast, nor even to the jib stay, which leads to the
foremast-head, but to the foretop-mast stay, and how high up on that
stay it was fastened nowhere appears. We do not think there is suffi-
cient evidence to warrant a finding that the light was set lower than the
rules required.

Nor can the Thingvalla be held in fault for porting. Her navigator
saw a white light and both side lights, indicating an approaching
steamer, go situated as to have her (the Thingvalla) ahead. He saw
those lights, as he judged, about half a point on the port bow, a posi-
tion from which (as the side lights overlap a half point) the three lights
of the Thingvalla would be visible to the approaching steamer, indicat-
ing to her that the Thingvalla had her (the Geiser) ahead. As the situ-
ation appeared to him, the steamers were meeting end on, or nearly so,
and article 15 required him to alter his course to starboard. The re-
spondent’s counsel has argued most elaborately and ingeniously that the
navigator of the Thingvalla was mistaken as to the situnation; that the
vessels were in fact on crossing courses, the Thingvalla having the Geiser
on her starboard bow. If that were so, article 16 required the Thing-
valla to keep out of the way, and allowed her to do so by altering her
course to starboard, if that would accomplish the object, the Geiser
holding her course. If the situation was as respondents claim, the
Thingvalla was not in fault for porting. But it is further contended
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that the Thingvalla'should have stopped 'her swing to starboard, and
swung to port, as soon-as she saw, by the disappearance of ‘the Geiser’s
red light, that she was swinging to starboard, and that there was risk of
collision, There is'little to add to the comments of the learned district
judge on this contention. Looking at the situation after the event, ‘it
may be apparent that such a change of course would have avoided the
collision; but'the’ Thmgvalla s nav1gatlon must be Judged by the knowl-
edge she had, or ought to have had,’at the time. - Whether they were
meeting, as her navigator believes, or crossing, as the respondents con-
tend, the d1sappearance of her red light showeéd that‘the Geiser was
changmg her course in violation of the rules, which in the‘one case re-
quired her to port,and in the other to hold her cotirsé;’ Whaether or
not she would realize that fact, and alter her helm accordmgly, the nav-
igator of the Thmgvalla could not know. An attempt ‘on his own part
to-abandon the coursé, which the rules enjoined upon ki in the one
case, and permitted him in the other, might, so far as he “Enew, tend to
produce the very mishap it wasintended to avoid, by coloperating with
a belated effort on.the part of the Geiser to return-to 'her true course,
and he ‘cannot, therefore, be held in fault for not taking the chance.
He did what the rules required of him, when, seemg the mlstaken ma-
neuver of the Geiser, he stopped and reversed. -

- There is nothing in the suggestion of improper gpeed or msuﬂiclent
lookout. The vessels sighted each other at sufficient -distance to avoid
collision without any difficulty, had there not been improper navigatior
of ‘the Geiser after sighting. The decree is affirmed, w1th costs of this
appeal to the petltloner agamst the appellants
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(SourHWESTERN TELEGRAPH & TELEPHONE Co. v. ROBINSON.

(Circuit Court of Appeals, Fifth Circuit. November 27, 1891.)

1. APPEAL—JURISDIOTION OF COURT BELOW—RECORD—REMOVAL OF Cmsns
‘When a cause has been removed from a state to a federal circuit court, and thenca
carried- to thé circuit court of appeals, the. jurisdiction of the circuit court must
appear affirmatively upon the record, otherwise the judgment will be reversed,
with directions to remand to the state court.

2. SAME—~REMOVAL OF CAUSES—DIVERSE CITIZENSHIP—%RESIDENCE, ”

An averment of residence is not equivalent to an averment of citizenship under:

the removal of causes acts; and, where the cause is of a character which is only
removable because of d1versmy of citizenship, an averment’ showing diversity of
residence only is insufficient to sustain the jurisdiction of the federal circuit court.
8, BaME—REVERSAL—JURISDICTION—COSTS.
Wheun a cause is brought from the circuit court to the circuit court of appeals by

the defendant, who removed it from a state court, and is there reversed, because:

the record fails to show jurisdiction i in the circuit court, the defendant should be
tsxed w1th the costs.

versed. -
John W. Wray, for plaintiff in error.
M. L. Crawford, for defendant in error,
Before ParpEE, Circuit Judge, and Locke and Brucg, District Judges.

Parpeg, J. The record shows a suit brought in the district court of
Cooke county, state of Texas, against the Southwestern Telegraph &
Telephone Company to recover damages suffered by the plaintiff through
the negligence of the defendant. The suit was -afterwards removed by
order of the state court to the United States circuit court for the northern
district of Texas. Upon what grounds the removal was:made does not ap~
pear. The’ siiit is one, however, in which the jurisdiction of the circuit
court must depend upon the citizenship of the parties. The petition
filed in ‘the state court commences as follows:

" “Your petitioner, J. B. Robinson, a resident of Cooke county, Tex., com-
plaining-of the Southwestern Telegraph & Telephone Company, a private
corporation, incorporated under the laws of the stute of New York, but doing
business® in, the state of Texas, having a legal office at Gamesvme, Cooke
county, Tex., respectfully represents,” ete.

Beyond-this in the record there is no averment or showmg as to cit~
izenship of the parties. - The jurisdiction of the circnit courts must ap-
pear affirmatively in the record. Insurance Co. v. Rhoads, 119 U. 8,
237, 7 Sup. Ct. Rep. 193; Timmons v. Land Co., 189 U. 8. 378, 11 Sup.
Ct. Rep. 585. “Where the jurisdiction of the circuit court does not
appear in the record, the appellate court will, on its own motion, notice
the defect, and make disposition of the case accordingly.” Radway Co.
v. . Swan, 111 U, 8. 379, 4 Sup. Ct. Rep. 510; Everhart v. Humisville
College, 120 U. 8. 223, 7 Sup. Ct. Rep. 555. “It is well settled that an
averment of residence is not the equivalent of an averment of citizen-
ship in the courts of the United States.”. See Menard v. Goggan, 121
U. 8. 258, 7 Sup. Ct. Rep. 873, and -cages there cited. “When a suif
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Eiror to the Circuit Court for the Northm'n nxstrlct of Texas. - Re-



