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TuE GLENFINLAS,
v . . DaAvIS v. CARGo OF CHAIK e al.
(Cireutt Court of Appeals, Second Circuit. December Term, 1891.)

1. DEMURBAGE—CHARTER—RATE OF DISCHARGE OF CARGO—CUSTOM OF PORT.

The icharter of a ship for a cargo :0f 8,000 tons of chalk ‘provided that eargo
should be discharged “as fast as she can deliver.” She was capable of discharging
more than 150 tons per day.  While the cargo was being discharged, the consignee
notified the ship “that the customary delivery of chalk at this port is not over 150
tone per day, " that he could not tuke care of more, and that he would hold the ship
responsible for any over that amount put on the dock. Held, that the ship, under
her chdrter, was éntitled to.deliver as fast as she could, without reference to the
custom_of the port, and that the gonsignee, having provided inadeguate facilities
for such rapid discharge, was lieble for demurrage on account of the ship’s delay

"~ thereby caused. - . . . :
2. BaME—-DISCHARGE FROM SiNeLE Harom. - . .

The ship had two hatches, from which cargo couldhave beén discharged intotwo
lighters of proper size on one side; but the consignee did not provide lighters
capable .of taking cargo from both batches at the same time. Held, that the ship
did not lose her right to demurrage by not breasting out, so as to admit of dis-
charge from both sides of the vessel. : :

42 Fed. Rep. 282, modified.

Appeal from the Circuit Court of the United States for the Southern
District of New York, ./ .. : '

In Admiralty. Libel by Ebenezer H. Davis against a cargo of chalk,
lately on board of the ship Glenfinlas, and Howard. Fleming, consignee,
for demurrage. Decree for libelant. - Respondents appeal. Modified.

L ' STATEMENT BY THE COURT.

The ship Glenfinlas arrived at the .port.of New York on July 5, 1889,
with a cargo of 3,000 tons.of chalk consigned to Howard Fleming. She
is a large ‘vessel, 2,148 ‘fons register, 280 feet long, and. with four
hatches. The cargo was brought under a charter which provided that
she was “to discharge at two safe wharves, as ordered; any expense
incurred * * * in shilting from first to second wharf to be paid by
charterers, or so near thereunto as she may safely get, and there, always
afloat, deliver the same.” 1t also contained this provision: “Cargo to
be supplied as fast as vessel can load, and to be discharged as fast ag she
can deliver. * * * If required, ten days on demurrage, over and
above the said laying days, at four pence per registered ton per day.”
This would be $175 per day. The Glenfinlas promptly notified her ar-
rival to the consignee of the chalk, and asked for a berth, repeating the
request on July 6th (Saturday) and July 8th. On the latter day the
consignee asked the ship toselecta dock where lighters could go along-side
and receive cargo, promising to place lighters along-side as soon as she
gave notice that she was berthed. The ship secured a berth at Atlantic
dock that same day, gave notice, was in her berth ready to discharge at
6 A. M. Tuesday, July 9th, and rigged two hatches with tackle. No
lighter came till 5:30 p. M. of the 10th, too late to commence discharg-
ing. Work commenced on Thursday, the 11th, and continued the rest
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of that week, into two canal-boats, the Mary Ann 'and Home Rule,
which were too long to admit of both being worked at the same time on
one side, and not strorg enough to take cargo from more than one hatch.
During these three days 800 tons were discharged from the one hatch.
On the 11th the consignee notified the ship that @the customar y delivery
of chalk at this port is not over 150 tons per day,” that he would not
take care of more, and would hold the ship responsible for any more put
on the dock The ship replied, at once, insisting that, under her charter;
the chalk was to be received. as fast as she could deliver. Work waste-
sumed on Monday, July 15th; and continued until 9:30 A. M. of Friday,
the 19th. Two llghters recelved cargo, the Hopeand the Baltic.. They
were of appropriate size and sufficient strength to have worked at the
same time on one side of the vessel, thus admitting of discharge from
two hatches, had they come together; but the Baltic did not appear
till 1:30 ¢. M. of the day on which the Hope finished, the latter being
fully loaded by 9:30 A. M. These two lighters took 800 tons. On
Friday, the 19th, the vessel was ordered to Taintor’s dock, on New-
town creek, too late to' avail of the tide that day. -She moved to her
second Wharf on Saturday, the 20th] ‘and work béegan thers on the
afternoon of the 22d, 60 tons being d1scharaed that day. Taintor’s
dock is one of the principal docks in -the city for the delivery of
chalk, It is fitted with a railway, so arranged that discharge is pos-
sible from only one hatch .at a time. -On the next four days, includ-
ing Friday, July 26th, 344 tons were discharged. Up to this time
the weather had been uniformly fine, there heingr no rain to interfere
with the discharge. Afterwards there were occasions when the work
was prevented by rain, there were slight delays from accidents to the
cars on the railway, and more than half a day was Jost in consequence
of insufficient water in the creek, which prevented shifting the Glenfinlas,
so as to bring another hatch into position. The discharge was com-
pleted on Friday, August 2d. On July 19th the ship protested agsinst
the slow ‘ratg of discharge, and on the 22d wrote'twice, complaining of
the unsuitable character of Taintor’s dock, as not permitting rapid dis-
charge.” Tha decree below allowed demurrage for seven days.

Robert D. Benedict, for appellant. ‘

Wilhelmus Mynderse, for appellee. :

Before WaLLAcE and LACOMBE, Clrcult J udges.

Lacomeg, Circuit Judge, We are of the opinion that the learned dis-
trict judge was entirely correct in holding that the charter provided for
the rate of delivery, at such places and during such days and times as
the ship might be' propeily worked, urder the usage of the port; ‘and
that the evidence introduced by the claimants~—that according to the
usual practice of the port, as respects the delivery of ordinary cargoes
of chalk, a hundred and fifty tons per day is as much as is expected to
be recelved or delivered—does not control the plain intent of the charter
to prov1de for a rapid discharge during working hours; especially as the
vessel was a, much larger one, and the cargo much larger, than:were
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usual in-the ordinary transportation of chalk cargoes. In the discharge
of ordinary cargoes, vessels of her size use at least two hatches, and un-
der the charter the Glenfinlas was entitled to do so despite the evidence of
a. contrary practice having reference to smaller vVessels and smaller
cargoes. -

We do not think, however, that the Glenfinlas lost that right, at her
first wharf; by not breasting out, in view of the evidence that she was
attended by lighters which could easily have taken cargo from two
hatches at the same time had they come together. The rate of discharge
from one hatch during the fair weather, both at the first wharf and at
Taintor’s dock, was. 200 tons or a little over per day. It must be in-
ferred that she could have discharged at least 400 tons from two hatches,
which would give eight lay-days, and a day may be allowed for removal
to the second wharf. The lay-days began Tuesday, July 9th, and ex-
pired (including the day for removal) on Thursday, July 18th. She
was detained 15 days more, for which she should be allowed the de-
murtage at the rate ‘fixed by the charter. The cause is remanded for
further proceedings, in accordance with views herein expressed. - Costs
of the district court and of this court to the libelant. = ‘

i

_ THE R R. KirgLAND,
'MAL'J‘!BY" v. THE R. R. KIRKLAND

(District Court, E. D. Virgi-nia. January 7, 1880.)

1, Corrsron—Tuve a¥p SAiL—DuTY oF Tug, ~
On a night of ' moderate darkness, and in the open sea, a tug struck a schooneron
her starboard: gide forward, probably at:-an acute angle. The tug’s lookout and
Filot, who saw the schooner from a minute and a half to two minutes before the col-
ision, and at & distance of over 500 yards, testified that she showed no lights, and
they supposed she was going the same direction with themselves; but the helm
.- was not ported or the engineer signaled uttil an instant before the contact. The
‘- schooner’s érew ‘testified that her lights were up. Held that, under the rules re-
quiring steam-vessels to keep out of the way of sailing vessels, and to stop and re-
verse if necessary when approaching another vessel, and requiring an overtaking
vessel to keep out of the way of the vessel preceding her, theé tug was in fault, ir-
respective of the question of the lights.
2. SAME—EVIDENCE—ADMISSIONS OF LOOXOUT.
Unsworn admissions mads by the lookout of a vessel the day after a collision are
inadmissible as evidence to charge the vessel with fault.
8, Same~-Dury or LooroOUT. . . : _
- When the lookout of a steamer resorts to the pilot-house, he subjects himself to.
the suspicion that he is there largely for his own comfort

In Admiralty. Libel by O. E. Maltby against the steam-tug R. R.
Kirkland for damages for a collision. Decree for libelant.
. Sharp & Hughes, for libelant. ' '
Ellis & Thom, for respondent,

Hucues, J. . The schooner J. J. Housman set sail from Norfolk on
the morning of the 8th September, 1879, at or about half-past 1 o’clock,



