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from the late arrival of the guano which was brought by this ship, their
damages cannot be the-subject of a set-off in this proceeding, but must
be sued for in another proceeding, if sued for at all. Set-off. is a statu-
tory right, unknown to admiralty, except as a credit on the particular
transaction which is the subject of the libel,

~ Tae Masesric,
Tar NANNIE LAm#Ton. _
Nxtsox v. Tae Muisestic ANp Tre Nannme LAMBERTON,
. (cmuu Courtcof .Appeals, Second Circuit. December 14,1891.)

1. SmirriNe-IXJURY BY SWELL FROM STEAM-SHIP, N
An geean steam-ship, ?assing up New York bay, when near Bedloe's island over-
took and passed a tug with & heavily laden ¢anal-boat lashed on eitherside. A dis-
placement wave produced by the steam-ship, three feet or more high, struck the
tug, and threw her with such force against one of her tows a8 to break in the side
of the tow. The steam-ship’s officers testified that she Eassed the tug half a mile
to the westward, and that her speed had been 11 or 12 knots an hour, but was re.
duced to 7 knots at a point below Bedloe’s island. The weather was fine, and the
bay smooth, and there was nothing to render navigation of the bay by the tug and
her tows on that day imprudent.  Held, that the steam-ship was liable for the in-
juries to the tow, and that it was no defense that her displacement waves did not
render navigation in the bay more perilous for tugs and tows than would a high
. wind, nor that she was navigating at a speed customarily adopted by vessels of her
" class. 44 Fed. Rep. 813, affirmed in part. . .

8. SaME—DUTIES .OF OVERTARKEN TUug—TOWAGE, -

The tug was not in fault for failure to turn the stern of her tows directly to the
the wave, she being the overtaken vessel, and her master having the right to as.
sume that the steam-ship would take proper steps to avoid disaster; and this,
though the master saw the wave some little time before it struck, as he might rea-
sonably expect a decrease in the wave before it would reach his vessel. 44 Fed.
Rep. 818, reversed in part. )

In Admiralty,

Appeal from the circuit court of the United States for the southern
district of New York. Libel against the steam-ship Majestic and the
steam-tug Nannie Lamberton for damage to the canal-boat Emma while
in tow of the tug. Decree against the claimants of both vessels. Both
appeal.  Decree affirmed as to the Majestic, but reversed as to the Nan-
nie Lamberton. - ‘

George De Forest Lord, for the Majestic.

Edward. D. McCarthy, for the Nannie Lamberton,

Josiah A. Hyland, for libelant. ‘ '

~ Before WaLLAcE and LacoMsg, Circuit Judges. -

Lacomse, Circuit Judgé. By the decree of the district court for the
southern district of New York, damages were awarded in favor of the
libelants against both claimants, for injuries sustained by the canal-boat
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Emma, on June 4, 1890. In the afternoon of that day the Emma was
navigating the waters of the upper bay of New York, bound from the
Erie Basin, Brooklyn, to Hoboken, N. J. - She was lashed to the star-
board side of the tug Nannie Lamberton; another boat, the Mildred, be-
ing lashed to the tug’s port side. The Emma was loaded with a full
cargo of grain. She was a good, stanch river boat, and, so far as ap-
pears, entirely fit to navigate the upper bay in ordinary weather. It
was a 'clear, pleasant day, with but little wind, and the waters smooth.
There was nothing in the situation when her voyage began to call for any.
different method of towing, as by a hawser, or to render it imprudent’
for such a craft to venture forth. The tug and tows had reached a
point beyond the northerly line of Buttermilk channel, a little to the
north-east of the bell-buoy, off Governor’s island, when they were struck
by a displacement wave from the steamer Majestic.. The wave was en-
countered broad-side, or nearly so. It threw the tug against the side
of the Emma with such force that the side of the latter, a little alt of
amid-ships, was broken in, and she thereby sustained the injuries com-
plained of. The Majestic is 582 feet long, 57 feet beam, drawing on this
occagion 20 feet forward, and 22 to 23 feet aft. She has twin screws,
and is one of the fastest boats that travel on the ocean. She was bound
in from sea for pier 39, North river, and passed the tug and tows to the
westward. The witnesses for the libelant and the tug testified that she
passed them at a distance of 700 to 800 feet. The officers of the Majes-
tic fix the distance at half a mile, or more, but this is an inference from
their recollection as to-the steamer’s usual course. None of them saw
the tug and tows either before, at, or immediately after collision. The
witnesses for the libelant and the tug estimate the speed of the steamer at
from 12 to 15 miles an hour. The officers of the Majestic testified that
her speed from quarantine up was 11 to 12 knots, until at a point be-
low Bedloe’s or Liberty island it was reduced to 7 knots. The swells
which struck the tug and tow were three ieet or more high. The first
of them rolled on to the deck of the Emma, which was that distance
above the water. It was, according to the master of the tug, who has
navigated the upper bay for four years, a bigger swell than is usually
thrown out by steamers; a fact he attributes to the effect of a double
screw, though the steamer’s officers say there is no difference between
the waves generated by double and by single screws. The captain of
the Majestic testified that, at the lower rate of speed, her displacement
wave would have no effect whatever at the distance of 1,000 feet. The
fact that the tug and tows were in shallow water no doubt increased the
swells, but it seems probable that the wave which did the damage was
thrown off while at the higher rate of speed, and that the steamer passed
considerably nearer than half a mile. Be that as it may, however, it is
plain, upon the proof, that a wave was thrown up by the steamer, which
made navigation unsafe for the canal-boat, although she was, 8o far as
‘appears, a proper craft to navigate the waters of the upper bay, and was
attached to her tug in a proper way for towing with the natural condi-
tions of wind and waves, such as they were that day. If, when moving
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at seven. knots an hour, and the distance of half a mile, the Majestic
produces such results, then there is something in hergize or build which
makes it'necessary for her officers to be watchful of craft they pass at
that distance, as well ag of those in the immediate vicinity, and to reg-
ulate her motions accordingly, It will not do to say that the swell she
throws is no higher than such as are produced by a high wind in these
waters. A high wind had not, on this particular day, rendered the bay
unsafe for river craft. They were entitled to navigate there, and the
proposition cannot be maintained that harbor waters may be put at all
times and; at: all seasons in as. perilous.a condition for smaller craft, by
the rapid movements of large ocean steamers, as they are occasionally
by. the prevalence of a gale of wind, Such waters are not to be appro-
priated to.the exclusive use of any one class of vessels. We do not mean
to hold that ocean steamers are to accommodate their movements to craft
unfit to navigate the bay, either from inherent weakness, or overload-
ing, or rimproger handling, or which are carelessly navigated. But of
none of these is there any proof here, and, in the absence of such proof,
we do held that craft such as the llbelant’s have the right to navigate
there without anticipation of any -abnormal dangerous condition, pro-
duced solely by the wish of the owners of exceptionally large craft to
run them at such a rate of speed as will insure the quickest passage, To
hold otherwise would be virtually to exclude smaller vessels, engaged in
a legitimate commerce, from navigating the same waters. Nor will it
do to say that:the Majestic was navigating in the way and at the speed
customarily adopted by vessels of her class. If such way and speed
cause injuryi{o a seaworthy craft of a kind properly in these waters, and
properly handled, the custom will have to be modified, or the privilege
paid for. Nor is there anything in the suggestion that the swells of the
steamer .could have been safely met, end on, and therefore were not dan-
gerous, for she was an overtaking vessel, and threw her swells upon the
tug and tows from & quarter whence they were not bound to look for
danger. - ..

The drlstnct court held the tug also'in fault because she did not tumn
the tow’s stern directly to the wave. In this opinion we cannot concur.
She was not bound to look out for danger from an overtaking vessel.
As the overtaken vessel, she was to keep her course. No regulation re-
quired signals; from her. . It was broad daylight, and she was plainly
visible. Her master did, in fact, see the Majestic some time before she
came abreast of the tow, but he was entitled to assume that she would
take proper. measures to avoid disaster; and, though he saw the wave
some little time before it struck, he might reasonably have anticipated
that it would decrease in traversing the space it had to travel. We are
unwilling to lay it down as a rule of navigation that tugs, towing in har-
bors, must alwaysturn the sterns of their tows to the swells cast by over-
taking steamers. .

The-decree is reversed and the case remanded ‘with instroctions to
enter a decree against, the ‘Majestic and her st1pulators for the libelant,
for the full amount of her damages, with interest from.the daie of the




' THE JOHANNE, 788

report of the commissioner in the district court, and for her costs in the
district court, and for the owner of the Nannie Lamberton for costs of
this court. , ‘

Tre JoHANNE.!
LoRENTZEN v. THE JOHANNE.

(Dtstrict Court, 8. D. New Yorlﬁ. November 30, 1891.)

CARRIERS—NEGLIGENT BTOWAGE—CASEs oF HOUSEHOLD GOODS.

Cases of household goods; shipped under a bil],of lading which contained the ex-
ception, “not accountable for damage and breakage,” were stowed in the lower
hold of the brig J., and were delivered damaged by water taken on by the ship in
heavy weather. - The brig was old, and her construction was such as to necessitate
more than usual care in the stowage of merchandise liable to bedamaged by water.
The master had notice that the cases contained household goods. Held, that it was

‘ negligence to stow such goods .near the bilge in the hold of a vessel of such con-
struction and age, and the ship was liable for the damage.

In Admiralty. Suit to recover for damage to cargo.
J. P. Kirlin, for libelant.
Wing, Shoudy & Putnam, for claimants,

Brown, J. Sixteen cases of household goods, shipped at Bremen on
the brig Jobhanne, were found, on discharge at New York, to have been
damaged by water. The bill of lading recited that the cases were re-
ceived in.good order and gondition, and, besides peril of the seas, con-
tained the exception, “not accountable for damage or breakage.” They
were not broken, but had been in water 8o much that permanent water-
marks were left upon the sides of some of the cases, and the contents,
consisting of furniture and books, were water-stained. The vessel was
old, and her: bottom.had not been generally overhauled for four years.
She encountered, two severe storms on the passage. .In the face of the
evidence submitted, I eannot find that she was generally unseaworthy;
but she was certainly liable to incur more than usual leakage, and .her
great breadth, of 35 feet, for her size, also required more than usual care
in the stowage of any- merchandise liable to be damaged by water. The
cases of furniture were: not stowed between-decks, but.in the lower hold,
on-the starboard side of the ship, on top of about five feet of ore. Upon
the testimony of the officers, I must assume that the damage to the cases
arose. from: accumulations of water in the hold during the heavy leakage
of the ship in the storms which she encountered, and in the list which
she had while sailing for long periods on the port tack, during which
the cases were more or less in water. The bill of lading shows that the
master-had 'notice that the contents of the cases were household gpods.
In my judgment, he was nof justified in stowing such cases in the lower

1Reported by Edward G. Benedict; Esq., of the New York bar.



