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in 83d infintry, United States colored troops. He was put upon the
pension :qu’?fi‘l;h‘Auglrst, 1890, His papers were all prepared and his
claim established by Mrs. B. A, Crofut, pension altorney at Beaufort,
8. C.. In June, 1891, blanks. wers. sent.to Danner for the purpose of
enabling him to obtain his first payment of pension. ::He took these to
the defendant, who is an attorney at law and notary public at Beaufort.
The defendant filled them out and took the necessary affidavit, and
at the instance of Danner sent the voucher to the pension agent at Knox-
ville, with directions that Danner’s address was to the care of T. J,
Reynolds, at Beaufort. The pension agent, sent the check to the care
of defendant., When it came, he procured the indorsement of the check
by Danner, gollected the money, and paid: Danner its face value, less
$10. . Danner is grossly ignorant and illiterate. The. defendant says
that Danper Jent him this money, = Danner denies thjs entirely. A mo-
tion is made that the jury be ipstructed to.find defendant not guilty.
The position is that the pension, claim was prosecuted -and established
through Mrs, Crofut, as attorney, and, even if Danner's statement be
true, defendap was not “a person instrumental in progecuting a claim
for pension.” ;The pensiongry degerve and receive. at the hands of the
novernment the most careful and tender consideration. Many of them
cve helpless; often they are ignorant, and exposed .to:extortion. . For
this reagon. congress hag enacted: laws for protecting: them. from the ra-
pacity of their agents, not only jn the steps necessary for the establish-
ment of their right to be upon tfle pension rolls, but also in every pro-
ceeding which must be taken in order to obtain the installments of their
pension. The defendant was-instraumental in prosecuting the claim of
Danner, within the terms of the section. The case must go to the jury.
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" Letters patent No. 434,087, issuec 'Aléﬁét 1%, 1800, to Charlés Lelb for an electrio

' raikoonnechor,"consisting;of o shory'itietallic wire with edcli'end passing through a
bolt or rivet, ‘Which is firmly insertéd’inté ‘4 hole drilléd in-the rail, are void for
want of novelty over the Gassett & Fisher patent of May, 1880, in which the con-

- :necting W,i,xjgda coiled round the heads of the rivets, instead of passing through
a

them, as wéll as the Westinghouse patent of July 81, 1888,'and the Winton patent

S 3& Alsl.’rn 14, 1885, 4n which:the ends of:the: wires are directly inserted in holes in the
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PaTENTS ron‘Iﬁv,mnoxs—Nony:gnEm&a‘RAm-CoNNE‘cu‘éns‘. :

In Equity. Bill by Charles Leib against the Flectric Merchandise
Company and others for infringement of a patent. “'Bill dismissed.
Phillips Abboti and W. E. Fyrnegs, for complainant,
- F. W. Parkér, for defendants,” =
" Brooerrr, J.-- This is a bill in ‘equity for an injunction and aceount-
‘ing, by reason of the alleged infringeimentof patent No. 434,087, granted
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August 12, 1890, to Charles Leib, for an © electric rail-connector.” The
purpose of the device is fo secure a more continuous electrical connec-
tion between the rails of electric railroads, whereby a more perfect
electric circuit is secured. Briefly described, the rail-connector in
question consists of a short metallic wire, each end of which is passed
through the head of a bolt or rivet, and these rivets firmly inserted
in holes drilled into the rails to be connected. The claims of the pat-
ent are:

“(1) ‘A rail-connector comprising a rod or wire having pins extending
transversely across its ends, the rod passing through the pins, substantially
as set forth. (2) A rail-connector comprising a rod or wire having tapering

pins extendiug transversely across its ends, and projecting beyond the rod or
wire at all sides thereof, substuntially as set forth.”

The patentee says in his specification:

“My invention * * * igdesigned to obviate defects in the methods
and devices heretofore employed; and it consists in makipg terminals or pins
‘which enter the rails integral, or practically so, with the connecting wire or
bar which extends from one to the other.”

. The defenses insisted upon are: (1) Want of patentable novelty;
(2) that defendants do not infringe.

The proof in the case seems to establish the proposition that these
wire connections between rails of the track of an electric railway are
not indispensable to the operation of an electric railway, but that bet-
ter work by the motors is secured by a wire connection of the rails
than by relying solely upon the connection of the rails by the fish-plates;
the metallic contact of the fish-plates being liable to become impaired
by rust or the loosening consequent upon the vibration or jar of the
rails and plates from use.

‘Upon' the question of novelty, the defendants have introduced several
prior patents, showing ; the state of the art prior to the device covered
‘by the patent in question; the proof showing that the complainant first
conceived his device, now covered by his patent, in 1889, The earli-
est device cited by the defendants is what is called “the Bain jumper
connection,” used to connect telegraph wires as early as 1870, which
shows ‘an insulated wire cable passing through the heads of a stud, at
each end, and with insulated handles, and these studs, being connected
with the telegraph wires to be connected, allow an electric circuit through
the wire cable.

The next device in order is the patent of May, 1880 to Gassett &
Fisher, in which the inventors say:
© “1t-has been found in practice that the usual chalrs or fish-plates do not in
dry. weather afford sutliciently good metallic continuity to form a goud con-
ductor, elueﬂy on account, of the oxidation of the surtaces. To obviate. this,
elastic eoptict-pieces have been used, intended to be caused to. rub by the de-
flection' pf the rails, and Lhus always afford a contact surface of bright metal.
1t i§ knowe, however, that a conductor composed 0f many pieces'in contact
‘with one another, as a wire spliced, but ‘not soldeted 'at’ uiany points, offers
mora:resistance than one of continuous metal siwilur:in all other respects tothe
first,. * % *. Ourinvention consists in punching or drilling holes inthe flanges
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of adjacent rails at convenient points near, bat so s not to interfere with, the
rail-joint, and; driving into these holes the ends of a :wire-connector long
enqugh to reach between them and span the rail-joint, the said connector. be-
ing provi&ed at’ ityends with driving-studs a trifle larger in diameter than the
holes, and tapermg. so that when they are forcibly driven into the holes in the
rail they form a perfect and permanent contact therewith, and, on account of the
taper, fit so tightly-that they cannot bé driven out or removed except by a
special instrument for drawing them, thus removing from them any scale or
loose or tarnished surface, and leaving the surface thereof bright where it
" comes in contact with the rail, such bright metallic surfaces, forced together,
insuring a perfect electric connection.. The ends of the wire.connector are
coiled aronnd the said driving-studs just under their heads, and the whole
end then dlpped in molten solder or. other suitable metal.”

Here we find a device which 1s, in principle of operation and mechan-
ical construction, exactly like that described in the' complainant’s pat-
ent, except that the ends of the connectmg wire are’wound around the
head of the stud or rivet which is insetted in thé rail, instead of bemg
inserted in thé head of the rivet, as called for in comp]amant’s patent.
The difficulty to be overcome and ‘the end to be attained by such a con-
nectionis clear]y set forth in this old Gassett & Fisher patent, and the
only difference is that, in the old device, the ends of the wire ‘were
closely wrapped or coiled around the head of the stud which was
driven into the hole in the rail, and the stud and ¢oil dipped in molten
solder, sro as-to insure metalhc contact and satlsfactery conductlng qual-
ities.: :

The Westlnrrhouse patent of July 31, 1883, shows a ‘Wire-connector,
onte end ‘of which is inserted in each rail to be connécted. - The only es-
sential :difference of construction between this device and that covered by
the complainant’s and the Gassett & Fisher patent is that the ends of
the wire are-inserted directly in the rails to be donnected, instead of
inserting- the:ends of the wire in a hole irn the stud, or coiling the
wire tightly around -the head of the stud, and driving the stud .into the
holes drilled’in the rails. - One of the forms of construction of -the com-
plainant’s patent, as shown in Fig. 2 of his drawings attached to his pat-
ent, was to upset the end of'the connecting wire, and bwage it up, so as
to form on it two pins adapted to be driven into holesifi‘the rails, thereby
dispensing with the studs or rivets, and making his conmector: from one
piece of metal. In other words; the connector and-the rivets or studs,
which entered into the holes drilled in the rails, were integral.” I can-
not see, if'this patentee could constryct his-device of a:single piece of metal,
one end driven into the hole in one rajl and the other énd- driven into the
hole in the other rail, how it is possible to distinguish®the device, ei-
ther as an invention or as a mechanical structure, from that covered
by the Westmghouse patent. Westinghouse took a single wire, bent
a short portloh of each end at a right angle, and inserted this short
right-angled, piece in the holes drilled for .that. purpose in the rails.
He daes not.provide for upsettmg or swaging the ends of the wire, but
that would.-be a-mere mechanical operation, desirable ‘or not, according
to the sizé¢ of the wire used, or the size of the holes drilléd "in' the raila.
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There could be no invention in the mere matter of swaging up or upset-
ing the ends of the wire in order to form a larger stud, or what takes the
place of a stud at the ends of the wire. Then, there is the Winton pat-
ent of April 14, 1885, which shows a rail-connector consisting of a
wire, the ends of which-are firmly driven or pressed into holes driiled or
punched in the flanges of the rails to be connected. As Leib does not
direct as to what part of the rail the hole is to be drilled in for the pur-
pose of the wire-connector, and leaves the Jocation of the holefor the
connector to the choice of the constructor or mechanic, I cannot see
wherein this device differs in principle from that covered by the com-
plainant’s patent. And the same may be said of the Stitzel & Windel
patent of June, 1888, where the device is substantially the same. The
proof also shows that the complainant, as early as 1886, made and put
in use a rail-connector, which consisted of a metallic Wire, each end of
which. was inserted in a metallic block, and through this block was
driven-a stud or bolt, to be inserted in the holes in the rails. This
metallic block, into which the ends of the wire were inserted, was but a
continuation - of the wire, .and, while it may not have been as durable:as
that covered by the comp]ainant’s patent, it still, in all essential particu-:
lars, embodied the principle of the complainant’s patent. - -

T think the proof shows that the complamant’s form of constructlon
for a rail-connector, when one is used, is more sunple and less expensive
than any of the previous forms shoWn unless it be that shown by West-
inghouse. - But the changes which the complainant made- are only me-
chanical .changes, and do not introduce any new principle or mode of
operation ‘into his connector which was not known in the: older art.
After Gassett & Fisher had shown their device for making a ¢onneector
from rail to rail by means of the wire wound round the head of the stud
driven into holes drilled into the rail, they would have undoubtedly had
the right, in practice, to-have fastened their connecting wire to the stud,’
by inserting it into holes made in the head of the stud, as an equivalent
for their coil, because the hole through the head of the stud was but an-
other mode of fastening the wire and the stud in-close metallic contact.
And the coil which passed around the head of the stud ‘was.in all re-
spects the same as the hole made in the head of the stud into which the
coil was inserted, so farasthe principle of operation was concertied.” For
these reasons I am forced to the conclusion that the device covered by
this patent is not novel, and that this cause should be dismissed-for want
of novelty in the patent' and the bxll will be dismissed for want of
equity.



726 . FEDERAL REPORTER, vol. 48.

O'BRIEN v. 1,614 Baas or Guaxo.
(District Court, D. Virginda. June 8, 188%)

1. SHIPPING—CHARTER-PARTY—CANCELLATION. .
A charter-garty made November 22d provided for a voyage from Liverpool to
Norfolk and back, the vessel to bring over a cargo of guano, “freight free, and all
~other conditions as per charter-party, " the charterers to furnish her at Norfolk
. with a full cargo of cotton, eto., at 30 shillings per registered ton, which was above
the cirrent rate; charter to commence“when the vessel is ready to receive hev cargo
at the })lacs of lading, ” and the charterers to have the right-of canceliag the con-
tract if she failed to arrive at Norfolk by the 16th of February. The vessel, t.hrou%h
no fault of her own, failed té'arrive until April 4th, which was too late touse the
guano that year, and the charterers canceled the contract. Held, that the voyage
commenced at Liverpool, and the cancellation applied to the part already performed,
as well as that remaining; and, as the guano was evidently brought free in consid-
-, eration of the high return freight expected, the charterers were bound to pay rea-
sonable freight thereon. )
3. ADMIRALTY PRACTICE—SET-OFY. )
. Under a libel on the guano for the freight, the charterers could not claim a set~
off for damages caused by the delay, as a set-off is unknown to admiralty except as
a'credit on the particular transaction which is the subject of the libel.

. In Admiralty. Libel by. Edward O'Brien against 1,614 bags of guano,
for freight thereon. . Decree. for libelant. '

Sharp & Hughes, for libelant.

Walke & Old, for claimant.

Hucngs, J. Thisisa libel on 1,614 bags, part ofa cargo of 1,000 tons,
of guano and 287 tons of cotton ties, brought by the ship John Bryce irom
Liverpool to Norfolk. It was taken out on this residue of cargo while
still on the ship, for the sum of $1,661.83, claimed to be due to the ship
for freight on the said cargo. ~The libel is founded on a .charter-party
entered into in the city of Norfolk on the 22d of November, 1881, be-
tween Lamb & Co., agents of the ship John Bryce, and. the Seaboard
Cotton Compress Company,. of Norfolk, which stipuldted for “a voyage
from the port of Liverpool, ¥ngland, to Norfolk, Va.,and then direct to
Liverpool, England,” and which recites that the ship was then lying in
the harbor of Liverpool. On the part of the vessel, it provides, among
ather things, that the ship shall bring 1,000 tons of salt or (and) guano.
free from Liverpool to Norfolk, to be unloaded at charterers’ expense,
with charterers’ option of-300 tous additional, at 5. shillings per ton.
And:in adopting, by reference to, the stipulations of a previous charter
for-another ship of the same owner, (the O’Brien, )it stipulates, in effect,
that if the vessel should not arrive at Norfolk by the.16th of February,
1882, and “prepare for entering on-this charter,” the charterers should
have option of canceling the same. No other consequence in the
nature of a penalty or forfeiture is provided in the charter for the event
of the ship’s default in arriving at Norfolk by the 16th of February.
There is also a provision that “this charter shall commence when the
vesgel is ready to receive her cargo at the place of loading, and notice
thereof is given” to the charterers or their agent. On the part of the
charterers, it is stipulated, among other things, that they will “furnish
the said vessel a full and entire cargo of cotton or (and) other lawful



