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ment-and the distiller may be fairly inferred from- the legislation lonk-
ing to distiller’s relief, when not in fault, in this class of cases. Butl
do not‘think it necessary to go beyond the words of the statute for the
sense in which the term “removal” is used. Section 3272 provides for
a transfer in certain cases from one warehouse to another. * Evidently the
tax would not be at once due on snch a removal. Section 3294 uses the
word “withdraw” as the equivalent of “remove.” “The distilled spirits
may, on paymentof the'tax, be withdrawn from,” etc. And amended sec-
tion 3298, after saying that the tax shall be due before and at the time
the spirits are “withdrawn,” directs that the bond for payment of the
tax shall be conditioned: for its payment before “removal” from the dis-
tillery warehouse. The statute thus itself construes the word “removal”
to mean “withdrawal.” . A withdrawal cannot be the.work of chance or
accident.: It must be the act of an intelligent agent. .

I am, then, of the opinion that the tax on the spirits; for payment of
which the-bond in snit was given, was not due when the suit was insti-
tuted. Let an order be drawn in accordance with this opinion, and fol--
lowing the éntry made at the trials o

CorrrELL v. TENNEY et al.

it (Ctreuit Court, N..D. Illinois. January 4, 1892.)
1. PLEADING—CONSPIRACY 10 WRECK CORPORATION—SUFFICIENCY OF. DECLARATION.

A declaration by a'stdcktolder against the officers of a corporation charged a con-
spiracy to.wreck the company, and alleged that in pursuancethereof they caused
judgiheént’ notes’to be made without consideration, and had judgments entered
thereon; that Bubsequehtly “executions were issued thereon, and levied on the
property , and -assets of, said corporation; and that afterwards ‘said defendants
.falsely represented to sajd court that such judgments werea legal and binding

" "obligation on said company, and thereby procured an order of said court for the

" anle of all the hssets of said corporation, and that the proceeds of such sale be

- applied to said judgments3” in consequence whereof ‘the plaintiff’s stock was

rendered valueless. Held, that as these allegations showed that the sale was

not made under the executions in the ordinary course of enforcing judgments,

. but_was_in virtue of some. nncillaliyigroceedinga, the declaration was insufficient
in not' setting out enotgh thereo ‘show whether such proceedings were of a ,
.- nature to bind the stockholders, ' ’ . '

2. LIMITATION OF AOTIONB—PLEADING—ANTICIPATING DEPENSE. .

" An averment in a declaration that defendants fraudulently concealed the.cause
* - of action from plaintiff, not stating the facts constituting such concealment, is not
sufficient to take the case out of the operation of the statute of limitations, and
renders the ‘declaration demurrable, even though it was not necessary for plain-

tiff to attempt to avoid the effect of the statute.

At Law. ' Action by Calvert P. Cottrell against Daniel K. Tenney
and ‘others: for 'conspiracy to wreck the John B. Jeffrey Printing Com-
pany, wheteof complainant was a stockholder. Heard on demurrer to
amended complaint. Sustained. : '

- Grosscup & Wean, for plaintiff. =
- Tenney,: Church & Coffeen, for D. K. Tenny.
~Barnum & Barnwm, for Jeffrey Printing Co.:
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- 'Bropbegrr, J. This case is now before the court upon a demurrer to
the amended ‘declaration.. The amended declaration contains three
counts. The first two counts set out, in substance, that plaintiff was
the owner of 75 shares of the capital stock, of the value of $7,500, of
the Jobhn B. Jeffrey Printing Company, a corporatlon organized under
the laws of Illinois, and doing business in the city of Chicago, as a
printing company; that some time before the 1st day of May, 1884,
the defendants conspired together to wreck said company, and despoil it
of its propérty, and, in pursuance of such conspiracy, unlawfully caused
judgment notes to be ‘made, which were wholly without consideration
moving to said company, which amounted in the aggregate to about
$50,000, and on the 1st day of May, 1884, unlawfully, and in putse-
ance of said conspiracy, caused judgments to be entered in the superior
court of Cook county, in this city, upoun said' so-called judgment notes;
that, after the entry of said judgments, executions were issued thereon
and levied upon the property and assets of said corporation, and '{that
afterwards said defendants falsely represented to said court that said
Jjudgments were a legal and binding obligation upon said company, and
theréby procured an order of said court for the sale of all of the assets
of said’ corporation, and that the proceeds of such sale be applied on
said Judgments, and that, in pursuance of such order, the property of
said corporation, all and smgular, was offered for public sale, and the
said defendant, ‘Tenney became the purchaser thereof, and indorsed or
applied the amount of purchase money he had bid therefor upon said
judgments, and afterwards, and in pursuance of said conspiracy, said
Ténney conveyed, all and singular, the property so purchased to a new
corporation, thch had been organized for that purpose, and thereby
deprived the said John B. Jeffrey Printing Company of all its assets,
and made the stock of plaintiff wholly valueless. The third count is
substantially like the first two, except that it does not charge that the
Judgment notes were given without consideration, but charges that cer-
tain proceedings were had in the superior court wherein, by order of
said court, the proceeds of said property were. applxed on said judg-
ments. In all three of the counts it is alleged that the defendants
fraudulently concealed the cause of action. from the plaintiff until-a
short time béfore the commencement of this suit. Fnough appears in
all three.of these counts to give the court to understand that the sale of
the agsets of the John B. Jefirey Company was not made to the defend-
ant Tenne dy upon the execution, and in due course of the enforcement
of the judgments at law, but that, on the contrary, such salés were
made by virtue of some ancﬂlary or other proceedings had m said
<court.

Having charged a sale by virtue of certain judicial proceedings, T am
<lear the plaintiff should have set out enough of those proceedings tp en-
able the court to determine whether they were such proceedmgs as bound
the stockholders of the defendant company. For aught the court can
surniisé or guess from the statements made, these praceedings may have
been ‘instituted under the séctions of the. Illmo1s law in regard 0’ corpo-
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rations providing - for winding up:insolvent corporations, it being no-
-where: averred, in either count of this declaration, that this John B.
Jeffrey Printing Company was solvent and able to pay its debts. Inthe
third' count there is no allegation but what these judgments were is-
sued in due course of business, for the purpose of securing a legitimate
indebtedness of the said corporation, and hence I fail to see how the
facts allege’d can amount o a fraudu]ent conspiracy to wreck the corpo-
ration. ... .

The transactxons oomplamed of seem to have occurred in the early
part of the year 1884, more than five years betore tne bringing of this
8uit, and presumably the plaintiff has put the averment in regard to
fraudnlent.concealment of the plaintiff’s cause of action into each of these
counts forthe purpose of taking the case out of the operation of the stat-
ute of lumtatlons I do not think this averment of fraudulent conceal-
.ment is sufficient. It is made almost in the precise language of the
,statute;.-b,ut it seems to me that the plaintiff should have stated in what
the fraudulent concealment consisted, so that the defendant would be
able to meat and answeg such a_llelgations by plea and proof. Probably
it was not necessary for the plaintiffs in their declaration to have at-
tempted 10 evade the effect of the statute of limitations, but they might
have left that to the defendant to elect whether or not the defendant
would insist upon the bar of the statute; but, if the plaintiff attempte
to take the case out of. the operation of this statute, he should set up
facts which, if proven,: would eﬂ’ectually accomplish that purpose; in
other words, he should state in ‘'what the fraudulent concealment con-
sisted. = For these rensong the demurrer to each count of the amended
declaration is sustamgd. o :

: Ives 0. Caney,
(mn c‘m; D. Delaware. Deceinber 19, 1891.)

'Wnu—smmo AND DEMONSTRATIVE LEGACIES.
A bequest of “$2,000-0f the South Ward Loan of Chester, Pennsylvnnla,'by;
rson owhing $10,000 worih of bonds kuown by that designation, is a demonstra-
' tive, and not specific, legacy, and is not adeemed by the pnyment of the bonds be-
..+ .fore the:testator’s death. i

" At Law. Action’ by Alfred S. Tves avamst William Canby, executor
of Lucinda H, Bradford, to recover 8 Ieg,ucy. Judgment for plamuﬁ'
George H. Bates, for plamtlﬁ" '
.. Willard. Hall Porter, for defendant, .

WAf.Es, .'.[ Th;s s’ an amlcable action for the recovery of & Teg
;and tl}e cage. cpmes before the court on a statenient of facts agreed to by
the, cpuusel on both sides.. Lucinda 'H.'Bradford made her will on the
2bth “day;of February, 1879 and. appomted the defendant her executor,



