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" MoraAN et al, v. East Tenwessee & V. R. Co,
(Cireuit Court; N. D. Georgia. March Term, 1883.)

Rr.uov.u. oy CAUSES—CITIZENSHIP OF RA]'LBOA‘D CORPORATIONS.
‘When 'a railroad charter.gives the company a right to sell its road w1thin the
- state 1o any company.incorporated by apother state, the purchasing company to
have “all the rights and privileges” of the seller, a non-resident company, which
- purchadées the road to form an extension of its line, does not thereby become a res-
¢ _idemt corporation, 8o as to take away its right to remove a cause from the state to
a federal court.

On: Motmn to Remand to the state: court from which the cause was:
removed - Motion refused.

“W. H.:Dabney and 'R. T. Fouche, for tho motion.

. W H Unde'rwood opposed.

MGCAY, J This was a- sult oommenced in the superior court of
Floyd county, Ga., against the Virginia & East Tennessee Railroad:
Company, and upon the petition of the defendant, claiming that it was
a corporation of the state of Tennessee, had been removed to this court
for-trial. Plaintiff now moves to remand the case, on the ground that
the defendant, though a corporation of Tennessee, is also a corporation
of Georgia,:and that this court has no jurisdiction of the controversy,
gince the parties are all citizens of Georgia. The question turns upon
the following facts: The defendant was incorporated by the legislature
of Tennessee, with authority to build and operate a railroad from
Cleveland, Tenn., to the Georgia line, and to extend its road to Dalton,’
Ga., by consent of the Georgia authorities. By various acts of the leg-
islature of Georgia this privilege was granted, and the road built, but no.
expressed corporate rights in Georgia were by these acts conferred. .The
company got the right to extend and.operate its road to Dalton on cer-
tain' conditions, and, so far as this extension of the original road to
Dalton is concerned, the right of the company has always been so treated.
In 1874 or 1875 a railroad extending from Dalton;, Ga.,to Selma, Ala.,’
known 2s the “Selma, Rome. & Dalton Railroad,” was sold under due
process of law for the benefit of its creditors, and was bought. by cer-
taifi persons, who afterwards, so far as that portion of the road lying.in
Georgia is concerned, were incorporated under the name of the “South-
ern Railroad Company of Georgla.” One of the provisions of thisg oharter
was ag follows: Do

“See, 6. That the said company shall have power ‘to lease or sell their
property within the state of Georgia to any other railroad company within
the state of Georgla, and also tosuch railroad companies of other states as,
by the laws of such state, may be so authorized, and upon such terms as may
be agreed upon by the board of directors and approved by a majority in in.
terest of the stockholders of this company; and the said company so leasing
or bu’ymg shall have and possess all the rlghts and pnvueges of this com-
pany - :

*'Under this section of the charter the company sold that part of the
‘Se]ma, Rome & Dalton Railroad 1ying in Georgia to-the East Tentiessee
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& Virginia Railroad Company, which has been, and now is, in posses-
sion of and engaged in operating said road. It may be added in ex-
planation of the situation that this road from Dalton through Rome to the
-Alabama and Georgia line is in direct extension of the original road of
the East Tennessee & Virginia Railroad Company from Cleveland to
Dalton. It is contended by:the counsel for plaintiffs that, under these
circumstances, the. ‘defendant is a Georgia corporation, and has, there-
fore, no'right to remove the suit ‘to this court. It is admitted that
under “the laws of Tentiéssee the East Tennessee & Virginia Railroad
Company was authorized to make the purchase of this road, so that at
last the:question depends upon the construction to be given to the sixth
section of the act incorporating the Southern Railroad Company of Georgia,.
and giving it special power to sell its property, and declaring that the pur-
chasers shall have all the rights and privileges of the Southern Railroad
Company of Georgia. It is claimed that this section, not only by rea-
gon ‘of the' nature and ‘object of it, but by its expressed terms, casts
upon ‘the East Tennessee & Virginia Railroad Company corporate rights
in the staté of Georgia, and that the defendant is therefore a citizen of
Georgia, and the case not removable. Nothing is better settled than
that a graxt to a corporation is to be strictly construed; that it takes
nothing ‘by any legislative: dct except what was expressly granted. If
this be true‘of grants to a corporation, it would seem to be more em-
phatically true of the grant of corporate rights. If, therefore, by a fair
conistruction of this sixth section of the charter of the Southern Railroad
Company of Georgia, its terms are fairly covered without including in
it the right of the purchasing company to be a corporation, then the
corporate right is not granted. Suppose the purchase had been by
some Georgia railroad, acting under a Georgia charter, could it for a
moment be contended that the Georgia company would become a new
corporation? ' : Suppose, again, this Georgia Southérn Railroad Company
of Georgid had only leased the East Tennessee & Virginia Railroad its
road, would the Georgia Southern cease to exist as a company, and the
East Tennessee have its chartered rights? The words used in this section
are to be taken altogether, The Southern Railroad Company of Georgia
is authorized to sell or lease its property, not its corporate existence; and
the latter'words are to be: construed:in reference to the former. The
purchasets are to get all the powers and privileges the old company has
over its: property,—the thing sold, and:the only thing it had a right to
gell. Now, the corporation of another state may, by the consent of the
legislature, under a license, enjoy any kind of property or franchise
without becoming a corporation. - It may own land, construet railroads,
carry oh the business of a’tommon carrier, make contracts ‘of insur
ance, and do almost any cpncelvable legal act which the legislature may
license it to.do. In the numerous sales of railroads under chancery de-
crees nothing is sold bat the property. The corporate right is not the
subject of sale. Such a right—the right to be a corporation—depends
upon the legislative will, and is not to be sold or mortgaged, except by
legislative consent.. And this distinction between the property rights
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of the corpora’aon and its corporate existence is clear, and well recog-
nized by all writers on cotporation law; and this view is sustained by
the highest authorities, In Railroad Co. v. Harris, 12 Wall. 65, the
supreme court of the United States held that an act of the 1e01slature of
Virginia granting to the Baltimore & Ohio Railroad Company the same
rights and privileges in Virginia -as were granted it by its Maryland
charter did not make it a corporation; that it had only a license to
do such acts in Virginia as it had a right to do in Maryland. . And in
the same case it appeared congress had granted to the Baltimore & Ohio
Railroad the right to build a “branch in the District of Columbia, with
the same rights, benefits, and immunity as were provided by its Mary-
land .charter, and the court held even this not to be & grant of corpora-
tive authonty, but only 4 license to do in the District such acts as it
might do under its charter in Maryland. The same doctrine is laid
down by District Judge Ky, May, 1882, in Middle Tennessee.

Callahan. v. Railroad. Co., 11 Fed. Rep. 536. This question is also, I
think, éssentially mvolved in the case of Railroad Co. v. Koontz, 104 U.

S. 5. In that'case a Maryland corporation had leased and was operat-
ing a Virginia railroad under a contract, without any législative author-
ity from either state. The Maryland company was sued in Virginia,
and undertook to remove the case to the United States circuit court.
This the Virginia court refused, on the ground that, as this Maryland
company was exercising rights of & corporation in Virginia, it was to be
treated as a Virginia corporation; and this ruling was approved by the
Virginia supreme court, and by writ of error was carried to the supreme
court of the United States for review. That court said the matter stood
on the same footing as if there was legislative authority for the lease,
gince the state had not complained, and it in terms decided that, while
the Maryland company was without doubt suable in Virginia, yet as it
still was not a Virginia, but a Maryland, corporation, it had a right to
remove its cause, under the act of congress, to the federal court. The
case of Railroad Co. v, Cary, 28 Ohio 8t. 208, is to the same effect, and
I am unable to see why, on principle, a law of a state granting to a
foreign corporation the right, privilege, and immunity to operate a rail-
road makes the grantee any more a citizen of the state than does a law
authorizing a foreign corporation to make other contracts or do other
acts as home corporations may, or as citizens may, which is the law,
expressed or implied, of almost all contracts in all the states of the
Union, and is true by comity, even as regards foreign corporatxons
proper, over almost all the civilized world. I am therefore of the opin-
jon that the motion to remand must be denied, and the case stand for
trial in its proper order on the docket of this court.
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~ GREENER 0. STEINWAY  dl.
(Ctreuit Court, S. D. New York. November 20, 1888.)

TAxATION OoF Costs—DockET FrES,
When a demurrer to a bill in equity is sustained, a docket 1ee of $20 is taxable ln
favor of defendant. .

In 'Equity. Exceptions to clerk’s taxation of costs,

Ralph W. Morrison, for plamtlﬁ‘

George. W. Cotterill and Arthur v. Brwsen, for defendants.
) SHIPMAN J. 'The exception to the clerk’s taxation of ¢osts, in disal-
lowmg a docket fee of $20, upon a decree for costs in favor of the de-
fendant, upon a successful demurrer to the complamants bill, is sus-
tained. " The defendant’s right to a ‘docket fee of $20 is sustamed upon
the authquty of Wooster v.. Handy, 23 Blatchf. 112, 23 Fed. Rep. 49;
The Anchoria, 23 Fed. Rep. 669; McLean v. Clark 1d. 861; Price v.
Coleman, ‘22 Fed. Rep. 694; and Schm:ﬁ‘ v. Levy, 112 U 8.7 11 5 Sup.
Ct. Rep '360.

ey 3

.
SAENGER v. NIGHTINGALE et al.

(Cftrcurti Court, D. Georg‘i-a; April Term, i883.) :

'

1. MORTGAGEB—PAYMENT-—EVIDFNOE-—STATEMENTE 1N INTEREST.

In, & suit to set aside a foreclosure sale, letters written by the mortgagor before
the foreclosure, and tendipg to show that the mortgage debt had then been ep-
tirely pald, are inadmissible to bind the purchaser when there is no evidence of a
conspiracy between him and :the mortgagor to keep the. mortgage alive after pay-
ment, in order to defraud subsequent lienholders. Such letters are merely un-
sworn stdtements, made in the interest of the writer. ‘

2. Bamp-~R16GRTS OF SECOND MORTGAGER, - :

The fact that. the assignee of a mor%gage which consmtutes a valid and subsist+
ing lien transfers the same to the children of the mortgagor without consxderatlon
gives no ground of complamt, to the holder of a second mortgaga

8, SaMp. .
The fact that a mortgage was foreclosed by the assi nee thereof in the name of
the original mortgagee, after such assignee had transferred the mortgage to the

- mortgagor's children, gives the holder of a second mortgage no right to atéack the.
title of such children as purchasers at the foreclosure sale.

4, LIMITATION OF ACTIONS—RIGHTS OF SECOND MORTGAGEE.

- __Act Ga."1869, declaring that‘all proceedings to recover debts due before June 1,
1865, qhall be begun by January 1, 1870, is not available in favor of a second mort-
gagee, t6 defeat the title of the purchasers at the foreclosurae of a first mortgage,
t:m}xgﬁ f.s between the partxes to it, the first'mortgage was barred thereby belore
its foreclosure.

In Equity. Bill by H. M. Saenger against William Nightingale and
others to set aside a sheriff’s deed made in pursuance of a foreclosure
sale. Decree for defendants.

H. B. Tomkins, for complainant.

R. E. Lester and W. 8. Bassinger, for defendants.



