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for a”demand whidh eould *not bG fehtbrtamed in admlraltvhbécause it
18 ‘mérély ai action fob damages for the breach-of a ‘dontrdet for 'supplies.
"No! doubt, if the ‘court 'was w1thout’ jurisdiction of the 'cavse of action
statediin- the crose-libel, the motionsshould not be grantédy but; though
actions for damages and for misrepresentations and breaches of contracts
forsupplies maynot be frequent, I cannot regard themas beyond the proper
jurisdiction of the admiralty. ' In thecaseof The Eli Whitney, 1 Blatchf.
360, though it was held that an action in rem would not lie for false rep-
resentations which had been the inducement to the execution of a char-
ter-party, there is no intimation that an’action in personam would not lie
for such a cause. Thecontract in this case, being for supphes, is a mar-
itime contract, withiti tHe ordinary Junsdxcti“on of the admiralty courts.
Upon such a contract and all its mcxdents, the rights and remedies of
the parties are reeiprobal "The contisict being maritirhe, the admiralty,
says Curris, J., in Church v. Shelton, 2 Curt. 271, 274, “w111 proceed to
inquire into ail its bredthies; and dll the damages Sufferad thereby, how-
ever peguliar they may be, and whatever issues they inyolye.”  See,
‘also; Coz V. Mumzy; Abb. Adm. 842; The J. F. Warner; 92 Fed. Rep
342; 'The W. A. Morrell, 27 Fed. Rép '570; The Baracoa. 44 Fed, Rep.
‘102 In ‘the latter case the action was for damages for breach of the
‘stipulations of a charter-party, and, as respects jurisdiction, is indistin-
E {guishablg’ from the present,. though the form of remedy in this case is
in pévsoniam -onlys' - The ‘eross-libel'is therefore properly - ‘brought, and
fal]s within the rule; and the motion for stay of proceedings on the orig-
anal h,bel untll seounty 1s glven, is granted.
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L Pu‘hnm o AOCOUNT—*APPLIOATIO\T 7o Timus. !
‘ ;Whan b payment is 'madsupon account, withount an nppllcation by eibher’pai-tyto

spex;i.ﬂg Htems, the law will apply it to the oldest items, - Ty

2. Rlvglq g?moxs-(}ompnuwnon—ﬁ RADING—SET-OFF,
el By & pllot for wages, where'the libelee merely files an answer, no'af-
S Airmeative: udgment can be had for damages saused by the pilot’s negligénos and,
whera the services are rqnd,ered under several distinct contracts, the right to set
up such'damages as adefende is confined to the wages earned under the partwular
mntraoﬁd ring the performance of which the negligence’ occurred :

B smAE-‘indwlhET%mD e ccntliar 7ith the channel of the ri md with ,1-;.
river pilot, is boun amiliar w e channe the river, an wit 1
Waridu?r obstructions t% tga.vigamon and to have the de;gpree of skill ordinarily pos?
. segsed:by:others of his cldss, and he is liable: for damages’ occasionéd by the want
, .of-such kuogledge tnq skill, or by negligence in applymg ‘hem, but not £og dam-
. “agha‘octasioned by an error ¢f judgment on his part. ‘
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4. BAME—NEGLIGENCE,
‘When a river ilot in charge of a tow adopts the proper course to avoid an im-
'minent danger, he iz not liable for damages caused by a failure.of the boat to
' promptly obey her paddle-wheel, owing to an 1mproper stowa.ge of her fuel.
5. SAME—GETTNG OUT OF CHANNEL.
A river pilot who gets far out of the channel, when one shore lighted by electric
lights is in full view, is liable for damages result.ing to his tow, even though the
. other shore is obscured by steam from the sxphon pump.

In Admiralty. Libel by a river pilot for wages.
George C: Wilson and David 8. MeCann, for libelant. P. C. Knox and
E. W.Smith, for claimants,

Reep, J. The libelant’s claim is for $185, being a balance alleged to
be due”hlm for services as pilot. He claims 825 for five days’ service at
Logstown in June, 1891, $10 for a trip to Industry in July, 1891,
$100 for'a trip to Louisville in July, 1891, and $90 for a second trip to
Loulsville in July and August, 1891, makmg a total of $225, and allows
a credit' of $40, The answer admits the correctness of the various
charges, except the item of $25 for services at Logstown, but claims a
further ‘credit of $10. In'my judgment, the testimony warrants the.
conclusmn that the libelant’s claim for the services at Logstown should
be allowed. As to the credit, it appears that the firm of John A. Wood
& Son, who are the owners of the boat, paid libelant $50 on general
account. They owed him $10 for services, other than those in suit,
and he applied that much of the payment, as he had a legal right to
do, to the payment of the other claim, ngmg them credit for $40 up-
on thé'claim in question. This credlt in the abgence of application
by’ eitber the debtors or creditor, the law would apply to the oldest
clalms, so that it pays the Logstown claim and the Industry claim
in full, and reduces the claim for trip to Louisville in July to $95,
leaving that much of that claim and all of the claim for the second
trip ‘to Louisville unpaid. ' The respondernits, however, in their answer,
which théy term an “answer. and cross-libel,” further:defend upon the
ground that, upon the second trip to’ Lomsvxlle, the tow, while.in his
charge as pilot, was twice injured, first at Deadman’s island, wheré
a barge containing coal was grounded and damaged, the respondents,
as its owners, suffering a loss of $300, and again near Pomeroy, Ohio,
wheré a boat containing coal was lost. with. its contents, the respond-
énts suﬂermg a loss' thereby of $2,232.50; and these injuries, they
claim, 6ccurred through-the negligence and carelessness of the libelant,
and they seek to set off these damages against libelant’s claim. As the
cuse stands, this claim canmot be the’ subJect of a set-off, 8o that the're-
spondents could have a decree against the libelant for the balance ,(Ward
v, Chamberlam, 21 How. 572; The :Dove, 91 U. 8.-381;) but. they may
set up such.acts of néghgence by :way of defense to the libelant's ciaim;
the Taw’ unpl ing, from -the contract for service, faithful service on the

arl of thé employe, dnd an amount of care and skill proportioned to
gme charqcter of the work which hé has’ engaged to perform, and, if he
perform. it: neglxgently and unskxlliully, it is & breach of contract and
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the loss sustained by the employer may be shown by way of defense,
as going directly to the consideration. Glennon v. Manufactumng Co.,
140 Pa. St. 594, 21 Atl. Rep. 429. The general rule is thus stated in
2 Pars. Shipp. & Adm. 433:

“ Admiralty has no jurisdiction of an independent set-off, and those usually
allowed are where advances have been made upon the credit ‘of thé particular
debt or demand for which the plaintiff sues, or which operate by way of
diminished compensation for maritime services on account of imperfeet per-
formance, misconduet, or negligence, or as & restitution in value for damages
sustained in consequence of gross violations of the contract.. :A loss arising
from the gross neglect of a mariner may be set off in answer to a demand for
wages.

Bnt this set-off in thls case would be onIy to the extent of ‘the wages
claimed. ~The North Star, 106 U. 8. 17,1 Sup. Ct. Rep. 41; The Dove,
supra; Bbert v. The Reuben Doud, 3 Fed. Rep 520; Nichols v. Tremlett 1
Sprague, 361; Snow v.. Carruth, Td. 324. And as each hmng in this
case Was upon & separate contract the alleged neghgence cannot’be set
up as a defense to any other than the wages claimed for the second trip
to; Louxsvﬂle.' The Pioneer, 1 Deady, 58. So that the libelant is, at all
events, entitled to a decree for 95, the balance due, as stated above, for
servmes prior, to that trip. The quesuon then, remains whether the
respondents have estabhshed their defense of neghgence on the part of
the libelant, v

The. dutles of - pllots are thus stated m Atlee v. Packet C'o 21 Wall

889:

: “The charaeter of the sklll and knowledge: reqmred of a p;lot m charge of
a vessel on the rivers of the country is very different from that which enables
a navigator to carry lus vessel safely on the ocean. * * '¥ The pilot'of a
river steamer, like the harbor pilot, is selected for his personal knowledge of
the topography through ‘which he steers his-vessel. In the long éourse of a
thousand' miles in one of these rivers, he must be familiar with' the appear-
ance of the shore on each side of the river as he goes along. Its banks, towns,
its landings, its houses .and trees, and its. openings between. frees, are: all
land-marks by which Le steers. his vessel. The compass is of little uge to him.

He mut know where the nav1gable channel is, in its relablon to all these ex-
ternal objects, especially in the night. He must also e familiar with all
dangers thdt are permanently located in the course of the river, us sand-bars,
snags, sanken rocks or trees, or abdndoned vessels or. barges. All this he
must know and remember and avoid. Tordo this he must be constantly in-
formed of chianges in the current of the river, of said bars newly made, of
logs or snags or other objects newly presented, against which his vessel mxght
be injured.”

In Campbell Ve W@llwmso'n, 1 Phila. 198 hls reBpons1b1ht1es are thus
stafed: ‘

“He should be a person of great and accurate knowledge of the- dimcu]tles
and dangers:lot' the particular navigation in which he is.employed; well ac-
quainted with the rules which arise out of the rights of others navigating the
same waters, and always ready Lo regard those rxghts cool and collected in
dangerous and, trying circumstances; not given to récklessness and passion
in order to prove his courage; and always careful of the vessel ‘committed to
his guidance. ' * ® * The legal liability of a pilot corresponds  with the
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high responsxblhty of his position. He is under obligation to his employers,

as well as to third persons, to have and exercise proper care and skill in the
navigation of the vessel, He is liable to his employers, and in collision cases
to third persons, for any injury arising from his carelessness and unskillful-

ness. * * % Pilots are bound to exercise ordinary skill and care, accord-
ing to the rules of navigation. "But the care required, in the plain and or-

dinary course of navigation, is not the same as required in difficult circum-
stances. Circumstances of extraordinary danger require extraordinary care;

and the fact that the pilot had to pass coal-boats in a somewhat narrow chan-

nel imposed upon hitm a degree of care different from what would have been

required if he had had the channel to himself. Still this is but ordinary care, .
under the circumstances. Now, if the pilot exercised ordinary care and skill

for the purposé of avoiding the collision, and yet failed in the attempt, he is

not liable: to his employers, though they have paid for the damage done by the:
collision.~ -1t is settled that, if the oceupation be one requiring skill, the fail-

ure to exert that needful skill, either because it is not possessed or from in-

attention, i3 gross negligence.” T'he New World v. King, 16 How. 469,

The géneral rule is stated in Cooley on Torts, 647, as follows:

“Every man who offérs his services to another, and is‘employed, assumes
to exercise in the employment such skill as he possesses with a reasonable de-
gree of diligence. - -In all those employments where pecaliar skill is requisite,
if one offers his services, he is understood as holding himself out to the pub-
lic as possessing the degree of skill commonly possessed by others in the same"
employment and, if his pretentions are unfounded, hé commits a species of
fraud upon every ‘man who employs him in reliance on his public profession.
But no man, whether skilled or unskilled, undertakes  that the task heas-
sumes' shall be performed successfully and without fault or. error. He un-.
dertakes for good faith and.integrity, but not. for infallibity, and.he is liable
to his employer for negligence, bad .faith, or dishonesty, but not for losses
«consequent ypon mere error of Judgment. ”

The distinction between an error- of judgment aud neghgence is not .
easily determined. . It would seem, however, that if one, assuming a
responsibility as an expert, possesses a knowledge of the facts and cir-
cumstances connected with the duty he is about to' perform, and, bring-
ing to bear all his professed experience and skill, weighs those facts and
cireumstances, and decides upon a course of action which he faithfully
attempts to carry out, then want -of success, if due to such course of ac-
tion, would be due to error of judgment, and not to negligence. But.
if he omits to informy himself as to the facts and eircumstances, or does
not possess:the knewledge, experience, or skill which he professes,; then
a failure; if cavsed thereby, would be mnegligence. “No.one can be
charged with: carelessness, when he does that which his judgment ap-
proves, or.where he omits to.do that of which he has no time to. judge.
Such act or omission, if faulty, may be called a mistake, but not.care-
lessness.” Brown v. French, 104 Pa. St. 604; Williams v. Le Bar, 141
Pa. St. 149, 21 Atl. Rep. 525. When a pilot in piloting a vessel has
used his best skill and judgment, he is not liable for her loss, although
the result shows that his best judgment was wrong. Mason v. Ervine, 27
Fed. Rep. 459.

The testimony shows that the passage at Deadman island is a difficult
-one, being through a narrow, winding channel, with a bar on the shore



694 FEDERAL- REPORTER, vol. 48,

side. - A steam-boat towing a fieet'of barges or boats: should, according
to ' 'the judgment of the pilots exmined, go through this channel by

ﬂanking, that is, by holding the boat back, with'the fleet in'a quar-’
tering’ position to the current, and allowmg the current to sweep the
head of the fleet around the curving channel, the wheel of the boat act-

ing as a sort'of pivot, . The testimony of Mr McMichaels, the other

pilot on the boat, shows that the libelant followed this course, but, the

boat not being backed sbon enough, the front barges were carried upon

the bar, which was on the outside of the curve. ‘In other words, the’
hoat wag {00 near the bar before her fleet commenced to swing around ‘
Mr. MonhaeIs says he called the libelant’s attention to this, who said

he was backing the boat all he could. It would seem that the boat did

not answer as' quickly :as usual, because her stern was too low in the

water, and 'this is attributed to the fact that her load of fuel was smaller
than usual, which threw her bow out of the water. The libelant knew

this fact. +If the boat had been stopped and backed too soon, the fleet

would not bave passed through in:safety. The libelant seems to have

possesgsed-the knowledge of. the river and channel required in Atlee v.

Packet Co.,supra. He seems to have exercised his judgment, and to have
tried falthfully to carry out the course upon which he had determined

as the regult of his judgment. At most he committed an error of judg-

ment for which he ought not to be llable. But I think the libelant is

responsible for the loss of the boat.near Pomeroy Holding him to the

respon31b111ty, gkill, and ecare required in Atlee v. Packet Co» and other

cases I have cited, the testimony shows & want-of care and skill on his

part, for which he should be held ‘lisble. The boat, with its tow, was

out of its channel, with which h¢ was bound to be familiar, and was -
almost on shore, before he discovered his whereabouts, Granting, whatis
in dispute, that the steatn from the siphon obscured.: his view of the West
Virginia. shore, the opposite or Ohio shore, lighted with electric lights,
was in full view, and he has shown no excuse for being out of the chan-
nel, with that shore to guide him, - Even if the sfeam obscured his vis-
jon, and hie found he could not steer intelligently, he should have stopped
until the siphon was shut off, As the boat sank'in.a.few minutes after
the tow rubbed the shore, and the. testimony shows the end of the boat
was crushed, it is fairly 10 be inferred ‘that it received injuries at that
time, which were the result of want of care and gkill on the part of the
libelant. Asthe'amount of the loss, on that occasion; far exceeds the
amount of wages claimed for that trip, it follows that he cannot recover
the sum of $90 claimed for that trip.. He is entitled to-a decree for the
remainder of ‘his claim. o
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Douse v. SARGENT et al,
(District Court, 8. D. New. York. November 30, 1891.)

1 Smrrring OWNER Pro Hao VicE—WagEs,

A part owner, having agreed with the other owners to run the vessel on shares,
and pay her disbursements, is owner ﬁm hae vice, and personally liable to the
master, whom he has employed, for all his wages an& dmbursements.

9. SAMR—LAMITED LIABILITY—DISBURSEMENTS, =~ ¥

The vessel being l%st, the act of 1884 limiting liability applles in favor ot the other
g "owners as to the master’s ‘disbursements, byt fiot as'to the master's wages.

1t the other owners are eutitled to inﬂemnny from the owner pro hac vice.

8. ADMIRALTY—PRACTICE—AMENDMENT.

The owner pro hae vice being sued with others as joint.owner, an amendment of
‘the libel was permitted to:recover the disbursements for which he only was lia-
blé; but, no proper account having been submitted to him by the master, no.costs
npw the present time were allowed; nor any further proceedings, until an account,

. wlﬁ: proper voucherl. hnd been’ du*bmltte and oppommlt.y aﬂorded for settle-

In Admiralty. Action by F. A Douse agamst H M Sargent and
others t6 récover wages 48 ‘master. :
Wilcoz, Adams & Green, for libelant, * e
Wing, Shoudy & Putnam and Mr Buﬂingham, for: respoudentss

Brown, J. The defendant Gower is liable a8 an owner pro hae vice for
the'libslant’s wages and disbursements, as respects the department which
be had -agreed with the.owners to supply * Webb-v. Peirce, 1: Curt. 104.
I thinkithe defense of a limited liability is good as respects the other
owners, the vessel having been lost, and no freight realized; but this
defense,:under the act of June 26, 1884, (23 St. at Large, p. 53, e
121,'§ 18,) does not./extend to the master’s wages, for which the
other-defendants, as well as Gower, are also personally liable. But
a8 respects this liability; the -defendant .Gower would be. bound to
indemnify the other. owners. The fact -that Gower was not sued
ag-owner pro hac vice, but as a joint, legal owner with the ather de-
fendants, does not. entitle Gower.to a dismissal as respects him, .-An
amendment that might-properly state the case against Gower would not
present & wholly new cause of action; but wauld ‘be. simply a different
mode of stating the respectwe liabilities of the defendants for. the same
wages or-disbursements. It is, therefore, within rule 24 of the suprems
court in admiralty, and the proper amendment should be allowed. But,
as respects Gower, a resident of Maine, who claims that no proper ac-
count, had been submitted to him, and who has never contested his lia-
bility: for any sum justly due the libelant, the amendment should be
without:costs of the suit to this timie; and no oxder of reference to in-
crease the expenses of the-suit, should be ordered i the libelant’s behalf
until & proper account in detail, together with. veuchers therefor,. so far
as practmable, has beén submitted a reasonable. time.to Gower’s,coun-
sel, or deposited in the clerk’s office for inspeotion, and opportumty af-
fordect forian amicable adjustment, of t,hemmount due. C
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