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of a pipe to convey the air into the reservoeir above the oil would in-
fringe the second clajmof the Mack patent, and I do mot think such
a construction of the claim is allowable. The decree orxgmally entered

dismissing complainant’s bill will .therefore be affirmed, and it is' so
ordered.

Tar H_AVILAH.

~ Prarr v, T HAvVILAH,

P . Cooumss ¢ al. v, Saum,

[

(Wcuit Court oj’ Appeals, Secona Circuit. Octobe;' 81, 180L.)

cmouﬁ ‘COURT OF APPEALS—ADMIRALTY APFEALS

cAck Cong. Feb. 16, 1875, “to facilitate the dlsposition of cases In the supreme
oou ” provides that after the passage thereof the circuit courts in deciding ad-
piird y causes shall' make separate findings of fact and of law, and that, on appeal
. ta.the'sypreme court, the review shall bé limited to questions ‘of law apparent on
th record or Presenbed by & bill of excepﬁons. Held, that although the act estab-
' lishing the circuit court of appesals (A¢t Cong. March 3, 1891) declares that “all
~-puovisions of law now in force regulating the methods and sgstem of appeals and
writs of error” shall regulate appeals and writs of error to that court, yet the act
" 'b1'1875 does not apply to appeals in admiralty from the existing circuit courts to
_that .court,;and the same may be heard 'without separate findings of fact and of
law, and thhout bills ot exceptions, as in appeals from the district to the ecircuit

eou .

Appea:l from the circtut court of the United States for the southern
district of New York.

- Libeél By Edwin N, Pratt, as master, etc., of the schooner Helen Au-
gus‘tai, ugamst the brig Havﬂah her tackle, etc. Decree below for libelant.
Lineoln Coombs and others, clalmants appeal Heard on motion to dis-
mlss ‘the'appeal. Motion overruled.

Hbm:y Arden, for the motion, ,

" Robert D, Benedict, opposed. '

Befo:e WAIJLACE and LacousE, C1rcuit J lidges.

. Ppg'CuriaM.  This is an appeal from a decree of the circuit court af-
ﬁrmlng a‘decree of the dlstrlct court for the southern district of New
York'in'an admiralty cause, 33 Fed. Rep.875. The cause was heard
by thecircuit court subsequent to July 1, 1891. ‘A motion has been
made to dismiss the appeal. The motion proceeds upon the ground that
no' firidings of fact were made by the circuit court upon the decision of
the'eause} that no exceptlons appear in"the record; and that thig court,
it rev'ieﬁring appeals in‘admiralty, is limited to a determmatmn of the
dubstiony of law arising upén the record, dnd to such rulings of the court
below,’ excepted to at the time, as are presented by a bill of exceptions.
Prior’ to the act of February 16 1875 “to faclhtate the dlspositlon of
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cases in the supreme court and for other purposes,”® neither special find-
ings of facts nor exceptions were a necessary: part of the record upon an
appeal in an admiralty cause, and the hearing in the supreme court and
in the circuit court was a trial de novo. It was the purpose of that act
to relieve the supreme court from the necessity of deciding questions of
fact in admiralty causes, and the provisions whereby findings of facts
and-conclusions of law were required to be separately stated by the cir-
cuit courts had no application to cases which could not, because the amount
in controversy was insufficient, be reviewed by the supreme court. Vit-
rified Pipes, 14 Blatchf. 279; Richardsv. Hansen, 1 Fed. Rep. 67. Obvi-
ously that act.does not apply to an appeal to the circuit court of appeals .
The eleventh .section of the act of March 3,,1891, establishing the cir-
cuit court of appeals, provides that “all prov1smns of law now. in force
regulating the methods and system’ of review through appeals or writs
of error shall regulate the methods and system of appeals and writs of
error provided for in this act in respect of the circuit courts of appeals.”
By the act: appeals in admira]ty henceforthlie direct from the district
court to the ¢court of appeals, and no method or system of review by find-
ings or.bill of exceptions was in force for the review by appeals in ad-
miralty from the disirict court when the act was passed. It would be
unreasonable to hold that congress intended a different practice to ap-
ply to the limited number. of cases where appeal lies from the circuit
court to the circuit court of appeals (solely because they were pending
and undecided when the act was passed) from that which would apply
to appeals in admiralty from the district court, As the act of 1875. pro-
vided a method and system of review, through appeals, only for such
cases in the circuit court as went to the supreme »court, there seems no
good reason for'extending the general language of the eleventh section
of the new act to cover cases in the circuit court Whlch are not o go to
that tribunal.

1The act of 1875 provides, among other t.hings, “that the circuilt courts of the United
States, in deciding causes of admiralty and maritime iJl.trlséllctlon on the instance gide
of the court, shall find the facts and the conelusions ‘of law upon which it renders’its
%udgments or decrees, and shall state the.facts and conclusions of law separately..
* The review of the jndgments and décrees entered upon such findings by the
supreme court upon appeal shall be limited to a determination of the questions of law
arising upon the record, and to such rulings of the ecircuit court, excepted tao at the
time, as may be present.ed by a bill of exceptions prepax'ed as, in actions at. law.”
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Y TeE RIVER MERSEY,
U TR T : I . ) C
Nortra AMERICAN DRrEDGING & IMPROVEMENT Co. v. THE RIveEr MERSEY.

. (District Court, 8. D. New York. January 8, 1802.)

1, ADMIRALTY—PRACTIOR—SUBMITTING CAUSE ON PLEADINGS.
~_Upon the subruission of ‘the cause dn the pleadings, averments of new matter in
the angwer, or matters alleged in thie libel and denied generally, must be wholly
ggsregarde , 88 unproved, except in so far as they may be admissions against in-
rest. - - ‘ I
8. DERELICTS AT 8EA-—DANGEROUS OBSTRUCTIONS—DESTRUOTION OF BY OTHER VESSELS
. —MasTER’S PERSONAL TORT. ) . A
A scOW In tow of a steamer on a voyage from Charleston to Nicaragua having
broken adrift off Fortune island in July; 1890, was drifting in the track of steamers
. going up and down .the coast for over. three weeks, when she was taken in tow
y the defendant steamer, and on the following day set fire to for the purpose of
destruetion. The libelants, according to the libel, had mnotice from time fo time
dm:ipg this interval of the whereabouts of the scow, hut gave no evidence that
they made any efforts to rescué her, or that they intendéd to do so.  Held, that the
* interence from these facts was that the.scow was abandoned by the owners, to be
dealt with by other vessels that might meet her as prudence should dictate; that
by the nature of the vessel she was an obstruction dangerous to navigation; and
there ' being no evidence:of her value, or that she was worth salvage, held, that
. there was no presumption, in the absence of evidence, that the act of the master of
the River Mersey in destroying this obstruction was either tortious or negligent;
but that it was gresumptively a beneflcial service in the public interest, for the
safety of life and property at sea,—a work similar to that in which the public ves-
sels of maritime nations, inc uding our own, are more or less engaged. Held, alzo,
that the master’s act, if tortious, was a personal tort, and not being done for the
beneflt of the ship, or in the course of navigating the phip, or within the scope of
hisg po&%ﬁ: a8 representative of the owners, neither the owners nor their property
were - C i . F .

In Admiralty. . Libel by the North American Dredging & Improve-
ment Company against the steam-ship River Mergey to recover for the
destruction of ‘a scow, the.property of libelant, ~ :

Wheeler, Cortis & Godkin, for libelant. ,

Convers & Kirlin, for claimants.

BrowN, J.. The above libel was filed to recover for alleged damages
to the libelant for setting on'firé a‘scow belonging to the libelant, which
was adrift at sea. ‘The scow was one of four which, while on a voyage
from Charleston to Nica’rtt‘ggg in tow of ‘the steamer G. W. Jones, broke
adrift on the 14th day of July, 1890, when about off Fortune island, one
of the West Indies. No evidence was introduced on either side in sup-
port of the allegations of the libel or answer. The case was submitted
upon the pleadings. The answer admits that the scow was picked up
on the 6th of August, about 3 p. M., and taken in tow until noon of the
following day. The scow had then been drifting to the north-eastward
for a little over three weeks. The libel alleged “that the libelant, on or
about the 16th of July, 1890, received notice that said scow had gone
adrilt; that at various times thereafter the libelant received from incom-
ing steamers and other vessels notice of the whereabouts of the said scow,
and kept itself generally informed both of the position and condition
thereof; that about the 7th or 8th of August, 1890, the libelant received



