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“The ﬁgi'ted States purch)asbd the Arlington estatd during the war al a
tax-sa‘le, and. bas held possession, “ever sitice, but Junsdmtion thereof was
never ceded by the state‘.oi' ergnna, . The plea was ba.sed upomth;s
fact. - .

L 1’: Lewis for the Unmed States.
Uka.rlea E. Stmrt for’ defendaht

aff HQGHES, J “ ;/'I‘he, elghth. sectlon of the. first artlple of the constltutlop
of the United States, in the devepteenth clause, gives the right of exclusive
legis]atlon 1o the United-States, to exercise authority over all places pur-
chinged by the consent of the Tegislature of the stité in which the same
shall be, for the erection of forts, magazines, arsenals, dock-yards, and
other needful buildings. - The purchase:of lands. for the. United States,
fot ‘public purposes, -does not of itself ioust the jurisdiction of such state
overthe lands purchased. U. S. v. Cornéll, 2 Mason, 60.. -The constity-
tioh preseribes the only mode by which they can.acquire land as a sov-
eréign power; and therefore they hold only as an individual when they ob-
tain it in any ‘other manaer. - Com. v.:¥oung, Brightly, N. P, 303; People
vi Godfrey, 17 Johns. 225;: U: 8. v. Travérs, 2 Wheeler, Crim. Cas. 490,
People v. Lent, Td. 548 If ithete be no-cession by a state, the state ju-
risdiétion still  remainsi! €om. v. Young; 1 Hall, Law. J. 475 1 Kent
Comm. 403, 404} and Btory, Const. § 1127, where Judge Story says:
“If thete has beén no cession by the state of the place, although it has been
cotstantly occupied and used, under purchase or otherwise, by the United
States, for-a. fort, .arsenal, ,qr other constitutional purpose, the state Junsdlc-
tion still remains complete.and perfect.”
It seems too plain for doubt, much as we may regret the fa,ct m this
particular case, that this:court has no jurisdiction in the premises; and
the demurrer accordingly must be overruled, and the plea sustained,

UNITED STATES ». PARTELYO.
LOtreutt Cowrb, D. Montana November 28, 180L.)

l. Iimnns-—-annnu. Jnnrsmmon—-lhrn IN “Ixnms Cocm'mt »

Rev. 8t, U. 8. § 5845, provides for the punishment of rape committed in any of
the places mentioned in section 5t .39, and the latter section specifies, among gthers,
“any fort * * * or district of country under the exclusive jurisdiction, of the
United States.” Section. 2145 declares that, “except as to crimes the pumnhmenb
of ‘whieh is expressly provided ifor in this: utle the general laws of the United
States ns to the punishment of crimes committed within the sole and exclusive ju-
risdiction of the United States * ¥ * shallextend to theIndian country.” Held
that, as the punishment of rape is not sgeciﬂed in the title mentioned, & rape coms-
mitted in $the Indisn country ” is punishable under section 5345. .

2. SAME—WKAT 18 “INDIAN COUNTRY "—RESERVATIONS, :

Prior to the admission of Montaua 4s a staté, the Crow Indian reservation situ-
ated therein was part of the “Indian country,” within the meaning of Rev. 8t. §
2145, extending the general criminal laws of the United States over the Indian coun-

try ()
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8. BAMr—EFFEOT OF ADMITTING TERRITORY. ‘
. Aet. Cong. Peb. 22, 1889, providing for the admission of Montana and other ter.
ritories into the Union, provides, in section 4, that “the people inhabiting said pro-
posed states do agree and declare that they forever disclaim ? all right to.the lands
i therein held by Indian tribes, and that until the Indian title is extinguished the
same shall remain subject to the disposition and “tnder the absolute’ jurisdiction
and control” of ‘congress, and this provision was incorporated into the constitution-
of Montana. Held that, in view of the fact that the United States, by the treaty of
1868 with the Crow Indians, agreed that no persons except certain emplcges of the
government should ever be permitted to “pass over, settle upon,’or reside in” the
: .yeperyation thereby set.apart to them in Montana, the jurisdiction reserved to the
United Btates was intended to apj lg to persons, as well as to'‘the lands themselves;
and lence, under Rev. St. U, 8. ? 145, which ‘extends the general criminal laws
-’ of'the United States to “the Indian country,” the federal courts have jurisdiction
.--%0, punish; & rape commifted on the reservation by a whité man against a white
woman, ' : : B ‘

4. SAME—CONSTITUTIONAL LaAw. ’
.""'The %eople of Montana had full pewer, under the constitution, to thus relingunish
-to the United States a]l jurisdiction over the Indian reservations, )

5. 8aME—FEDERAL PURPOSE, b o

"' In viéw of the fact that the United States has always agsumed control over the
- Indians, ga the wards of the nation, to the exclusion, of the states, the relinquish-
ment by the state of jurisdiction over the Indians’ reservation was for a “fed.
eral purpoee. ® e s : .
. (RS B

At Law. Prosecution of Fred Partello for rape. On demurrer to a
plea to the indictment. " Deinurrer sustained. R
. Elbert. D., Weed, U. 8, Atty.

‘Rufus C. Garland, for defendant.

Knowies, J. In this case the defendant, Fred Partello, is charged
in an indictment found by a grand jury, impaneled in this court, with
the crime of rape, committed upon a white woman within the limits of
the Crow Indian reservation, state of Montana. Defendant interposed
a plea to the indictment, and specified as a ground therefor that this
court had ne jurisdiction of the offense charged, by reason of the fact
that the defendant is a white man, and the person on whom the of-
fense was committed is a white woman. The United States interposed
a demurrer to this plea. Defendant urges that as it is admitted that
defendant: is’a white man, and the woman upon whom the. offense was
committed, or it is charged was committed, is a white woman, the of-
fense was cognizable, if at all, in the state courts of Montana. A pors
tion of section 5339 of the Revised Statutes of the United States pro-
vides: O ' S R
“Every person who commits murder—First, within any fort, arsenal; dogk-
yard, magazine, or in any other place or district of country under the exciu-
sive jurisdiction of the United States; % * * second, or upon the high
seas, or in any arm of the sed, or in any river, haven, creek, basin, or bay,
withifr the admiralty and maritime jurisdiction of the United States, and out
of'the jurisdiction of any particular state; third, or'who upon any such wa-
ters malicigusly strikes, stabs, wounds, poisons, or shoots at any person, of
which striking, stabbing, wounding, pvois‘oning‘,‘ or sho.?ting such ‘oth'er, per-
son dies, either on land or at sea, within or without tle United States, shall
suffer desth.” = o

. Bection: 5345 of said St’aiut‘es'providés:.,

R



672 FEDERAL REPORTER, vol. 48.

' Every. person who within any of the places, or upon.any-of the waters,
spgpiﬁed in-section ﬁftv-three hundred and thirty-nine,'¢ onﬁmltsr the cnme of
rape;shall suffer death.,” -

These two provisions of the statute, construed together, make -the’
-erime of rape committed in a p]a,ce within the exeluswe _]unsdlctlon of
the United States an offense against its laws. = o

‘Section 2145 of eaid Revised Statutes provides: '

“Except a8 to crimes.the punishmént of which is expressly provided for in
this title, the general lawsof the United-States as to the punishment of crimes
commitiéd in any place within the sole and exclusive jurisdiction of .the
United States, except the District ‘of Columbia, shall‘extend to- the Indian
country »

"‘The'eriitte of rape is not provided for in that tltle, and. it is a crime
for which the general laws of the United States provide a pUnlshment
as I -have shown, when committed in a place within the.gx¢lusive juris-
dlctmn; of the United States, and hence must be an offense against such
laws when committed in' the Indian country. The next point, then,
for determination is, what is Indian country? In the case of Bates v.
Clark, 95 U. 8. 204, the supreme court held: .

“The sumple criterion is that, as to all lands thus deserlbed it was Indian
country whenever the Indian title had ‘not been extinguished, and ‘it con-
tinued to be Indian country so long as the Indians had-title to it, and no
longer, As soon as they parted with the.title, it ceased to be.Indian country,
without any further act of congress, unless by the treaty by which the In-
dians parted with their title, or by some act of _congress, a dlﬂﬁerent rule was
made appflcable in the case.”

This rule as to what constltuted Indlan country was afﬁrmed in the

case of £z parte Crow Dog, 109 U. 8. 556, 8 Sup. Ct. Réep. 396; and of
the ahgye definition the supreme court sald ,
. “Inonropinion, that definition now, applies to all the countr to which the
Indian title has not been extmguxshed within the limits of the United States,
even when not within a reservatlon exPressly set apart fof the exclusive oc:
¢upangy of Indians, although much'of 1t has been acquired since the passage
of ‘the'hct of 1834, and notwithstanding $he formal definition in that act has
been: dropped from the statutes, excluding, huwever, any territory: embraced
within themexterior geographical limits of a state, not excepted from its juris-
dietion by, treaty or by statute at tbe time of its admission into the Union,
but saying eyen in regpect to temtory not thus excepted, and actually in the
exclusive océupancy of Indians, the authotity of congress dver it under the
constitutional power to regulate commerce with the Indian trlbes, and under
any tréaty made in pursuance of it.”

In'the’ case of U. S; v.'Le Bris, 121 U. §. 278 7 Sup. Ct Rep 894,
the supreme court held that “the reservatjon of the Red Lake and Pem.
bina Indiens in Polk county, Minn., is Indian country.” In the case
of U. 8..w. Martin, 14 Fed. Rep. 817, Judge Drapy held that “In-
dian rejervations” were “Indian country.” Many other decisions from
the United States circuit court might be cited to the same effect.

Cons1der1ng the Crow Thdian reservation, which will hereafter be de-
scribed, and the above definitions of “ Indian country,” and there can
be no doubt but it belongs to that character of country denominated
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“Indian,” unless the admission of Montana as a state in the Union
changed its character in this respect. The point is presented, then, did
this admission of Montana as a state in the Union cause the Crow In-
dian reservation to cease being that character of a region classed as In-:
dian country? The able ‘counsel for defendant maintains that it did,:
and that it came under the jurisdiction of the state, at least to the ex-
tent of allowing it to'punish offenses committed by one white man against
another white man. In other words, whatever jurisdiction the United
States had over this Indian reservation before Montana waé “admitted
into the Union was abrogated and repealed by the act of admission, and
the state of Montana acquired full authority over the same, and the rlght‘
to legislate for the inhabitants thereof; except as to those cases pointed
out for national legislation in 'the éonstltutton of the United States, or
which are implied from the constitutional right of congress to regulate
commerce among thé Indian tribes; hence no longer could eongress ex-
ercisé the combined power of a state ahd national government over said’
réservation, but only the powers which pertained to a national govern-
ment. " The point here presented is, it appears to me, one of consider-
able difficulty and importance, and'to some extent the cotirt is left with-
out adequate judicial determinations for the decision of the same.

Let us'consider whether or not there could be any limit upon the au-
thority of the state government over this reservation by ary proceeding on’
its part cou'pled with reservatlons in-the act admlttmg Montana into the
Union as a state. '

In the case of U. 8. v. McBratney, 104 U.'S, 621, the supreme court,
while holding that the act admitting Colorado into the Union so mod1-i
fied the term “Indian country” that the United States had no jurisdiction.
of the crime of murder committed by eone white man upon another on
the Ute reservation, used this language as to the admission act of Colo-
rado: - “And. the act contains no exception of the Ute reservation, ot of
jurisdiction over-it;” clearly intimating that it might have made a differ-
ence with the rule established in that case; if it had. In the case ofs
Ez parte. Grow. Dog, supra, it will be observed that this language was used:
in defining Indian country: “Excluding, however, any territory em-
braced within the exterior geographical limits of a state not excepted.
from its jurisdiction by treaty, or by statute, at the time of its ad-
mission into the Union.” Here it is intimated that,: if by.a statute,
at. the time of admission of a state in the Union, any portion-of the
same weas excluded : thereby from the jurisdiction of the state, such
portion: of :said state would remain: Indian eountry. - It would seem,
also, from that decision, that, although a portion of a state was not
excepted from the jurisdiction thereof by treaty or statute, yet, if occu-
pied by Indians, congress might have jurigdiction over the same under
the' constitutional power to regulate commerce with the Indian tribes,
and under any treaty made in pursuance of it. Under the last power,
it would have to appear that the offense charged in some way interfered
with commerce with.the Indian tribes. But the right to legislate for
Indian couhtry was not so limited. ‘In the case of U. 8. v. Ward, 1

v.48F.n0.8—43
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Woolw. 1T, Justice. MiLrER, . while holding that the act admitting Kan-
sas into the Unlion repealed the jurisdiction of the United States over any
portion -of the state which: had before that time been classed as Indian
country within its-borders,-which was not excepted from the limits of
the state. by treaty with the Indians and some. provmmn in the admis-
sion act, says:

+*And the converse of this ploposmon is inferable, that is, that congress
intended to and did concede to the new state, and it acquired and holds irrev-
ocably, except as it sees fit to surrender the same, full right and authority to
legislate to enforce her laws and to exercise plenary jurisdiction over all such
parts of ber territory as were not ‘covered by such treaties,” ‘

Here 1t is mtlmated tha’o, if Kansas had seen fit to surrender its j juris-
diction over any portion of her territory to the Ubited States, it would
not have plenary jurisdiction over the same.

Taking these decisions together, and there i isan intimation that in the
act,in.admitting a stateinto the Union, there might be a statute ora treaty
by which a portion of the territory of such state might remain under the
jurisdiction of the United States, or the state might cede-its Junsdlctmn{
over certain territory to the United States. Judge DiLLoN, in the case’
of U. 8. ¥. Yellow Sun, 1 Dill. 272, said of the opinion of Justlce Mc-
Leax, in. U..8. v. Bailey, 1 McLean, 234, upon which the counsel for
defendant places much reliance:. g
- “In view of the peculiar. relatwns .of; th@ Indian tribes, I think I ought to
obsel ¢ that I am not at present prepared to yield assent to the opinion which
Mr. Justice MQLEAN seems to have entertained in Bazley Case, that congress
bad no power to pass the act of 1817, (3 St. 883;) that is, that congrdss could
not, if it saw' ft, make punishable in national courts offenses committed by
or against Indians upon reservations in state limits. : And it might be worth
the consideration of congress whehher some such leglslatlon might not be ex-
pedient,”

Here is an intimation: that,.in: t.he opinion of that distinguished jurist
and writer, congress might enact a statute punishing a white man for an
offense committed.upon sn Indian, tpon a reservation within the limits
of & state, and this right is not placed upon the power to regulate coms:
merce among Indian tribes.. This would' be the assertion of jurisdiction
over a 'white man upon ‘@n Indian reservation:by the United States in
matters other than those w1thm the pecuha.r and specific jurisdiction of
the general government. ‘

+ Let us'see what. cong:ress and Montana have done Ioward conferring the
Junsdwtldn of the United States over the Crow Indian reservation. In
an gct entitled “ An act-to provide for the division of Dakota into two
states, and. to enable the peoplé of North Dakota, South Dakota, Mon-
tana, and'Washington to form constitutions and state governments, and
to- be admitted into the Unjon .on an equal footing with the original
statés,' " ate.y dpproved February: 22, 1889, in reference to the convention
in each tertitoty named, organized to form & constltutmn for the: proper
state, we find the followmg, in gection 4:

“That the people inhabiting said proposed state do agree and declare that
they forever disclaim all right anad title to the unappropriated public lands ly-
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ing within the boundaries thereof, and to all lands lying within said limits
owned or held by any Indian or Indian tribes, and that until the title thereto
shall have been extinguished by the United States the same shall be and re-
wain subject to the disposition of the United States, and said Indian lands
shall remain under the absolute jurisdiction and control of the congress of the
United States. * * #* But nothing herein, or in the ordmances herein
provided for, shall precludé the said states from taxing, as other lands are
taxed; any lands owned or held by any Indian who has seévered his tl‘lbdl re-
lations.” -

In compuance with this prov1smn of the statute under which Mon-
tana was admitted into the Union, the convention that framed the con-
stitution adopted by the people of Montana provided by ordinance as
follows:’

“That the people inhabitmg the said proposed state of Montana do agree
that they forever disclaim all right and title to the unappropriated public lands
lying within the boundaries thereof, and to all lands lying within said limits
owned or held by any Indian or Indian tribes, and that uritil the title thereto
shall have been extinguished by the United States they shall be and remain’
subject to the disposition of the United States; and said Indian lands shall
remain under the absvlute jurisdiction and control of the congress of the‘
- United States; % * #* that the ordinances of this article shall be irrevoca-|
ble, without the consent of the United States and the people of the state of
Montana.”

It is evident that the lands referred to in this ordinance, and the lauds
in the statute mentioned, over which the-congress of the United States'
was to retain absolute Junsdlctlon were the Indian Jands to which the In~
dians held but the right of occupancy. The guestion here presented is,
what did congress intend by the clause, “and said Indian lands shall re-
main under the absolute jurisdiction and control of the United States;”
and what did the convention that framed the Montana constitution in-
tend by it? This provision does not occur, as far as I have been able
to investigate, in the acts providing for the admission of any other states
into the Union than in the one above referred to. "And I am not ap-
prised that any ordinances similar to the one named above were ever
adopted by any other states than those enabled to form constitutions un-
der the same act which gave that privilege to the people of Montana.
In the first part of the portion of section 4 of said act quoted above it
appears that, as an individual proprietor, the United States was fully
protected in regard to its rights to Indian lands, and the Indians were
protected in their rights of occupancy. It does not seem that the clause
under consideration could add anything to the rights of the United States
in regard to these lands as a proprietor. In Montana there were no In-
dian lands save those included in Indian reservations, except some lands
held by certain of the Flat Head Indians in the Bitter Root valley. These
lands were held in severalty, and they had a title from the United States
to the same different from that of the right of occupancy. Evidently
they were no part of the Indian lands referred to. As I havesaid, these
were lands to which the Indians held only thetitle of occupancy. and whlch
the United States reserved the right to dispose of, not lands granted to
Indians in severalty. It is reasonable 'to suppose that congress passed



676 FEDERAL REPORTER, vol. 48.
the above act, and.the people of Montana adopted the above ordinances,
with veference to the fact that Indian lands proper were those included
in the Indian reservations. It was agreed by the ordinance above re-
ferred to that congress was to retain the absolute jurisdiction and con-
trol over these Indian lands within the Indian reservations in Montana.
The word « Jjurisdiction,” as used in the above clause, when applied to
congress, means the power of governing such lands; tolegislate for them;
the power or right of exercising authority over them. These are the
definitions of this word which will be found in Webster’s Dictionary.
hen'we speak of the. right to govern certain lands, we not only mean
the 1ight to do some thing with the land itself, but to legislate for and
control the people upon said lands, as well as to legislate concerning the
land 1tse1f When we say congress has the right to legislate .for a place
within its exclusive jurisdiction, we mean for the people who are there,
as well as concerning the land itself.. In the case of U. 8.'v. Ward, su-
pra, Mr. Justice MILLER, after speaking of the treaty with the Shawnee
Indians which excluded thelr reservation from the state of Kansas, and
after declaring to some extent the effect of the act admitting Kansas into
the Union, said, further:
- “Or, rather, to express the matter .more exacbly, all territory which was

rot covered by such treaties was included within the state, its ]urlsdlctlon,
and within its ter ritory, and this irrevocably and exclusively.”

In a treaty with the Crow Indians made by the United States in 1868,
after describing the tract of land-.set apart as a reservation for these In-
dians, there is this clause, in reference to this tract: . -

—“Shall heand. the same is set apart for the absolute and undisturbed use
and. ocgupation of the Indians herein named, and for such other friendly
tribés or individual Indians as from time to time they may be willing, with
the consént 'of the United States, ‘to, admit amongst them; and the United
States iow 'solemnly agrees that ng' person except those hereln designated and
authorized ‘80 to do, and- except ‘suéh officers, agents, and employes of the
government as may be authorized to enter mpon Indian reservations in dis-
charge.of duties enjoined by.law, shall ‘ever be permitted: to pass over, settle
upon, or regide in the territory described in .this article for the. use of said
Indians, and henceforth they will and do hereby relinquish any portion of the
territory of the United States except such as is embraced thhm the limits
aforesald.”

Now, if: 1t should be held that, in the language of Mr. J ustlce MILLER
in U. S.'v. Ward, supra, the act of congress admitting Montana into
the Union awarded it “all territory, which was not covered by such
treaties, [as that with the Shawnees, which the Crow treaty is not,] was
included within {he state, within its Junsdlctlon and within its territory,
and this irrevocably, unquahﬁedly, and exclusively,” what became of
this {reaty with the Crows, so solemnly entered into? .. In its main feat-
ures it was broken by that. act, with that construction.forced upon us.
Did congress intend to do thls? Ts it not more reasonable to infer that
congress intended by the clause referred to to reserve the power to observe
that treaty and others of a similas: character? It does appear to-fne that
not only the ]anguage of said clause, but the circumstances which con-
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fronted congress, must have been such as to leave no room to doubt that
it was the intention that such Indian reservations as the Crow should be
left under the jurisdiction and control of the national government, as
long as the lands therein remained Indian lands.

It was urged upon the ¢ourt, upon the argumentof this case, that the
people of Montana would: have no right to agree as they did in the ordi-
nance before mentioned, and permit a portion of its territory to remam
under the jurisdiction of the nationdl government. -

In the-case of Railroad Co. v. Lowe, 114 U. 8. 525, b Sup. Ct. Rep.
995, the supreme court, while holding that a state could not cede any
of 1ts lands to a foreign country because of the rights of the nat10na1 gov-
ernment, said:

“In their relation to the general government, the states of the Union stand
in a very different position from that which they hold to foreign governments.
‘Though the jurisdiction and authority of the general government are es-
sentially different from those of the state, they are not those of ‘a different
country, and the two—the state and general government—may deal with each
other in any way they may deem best to calry out the purposes of the consti-
tution.”

. And it was held in that case that a state could cede to the United States
for federal purposes a tract of land within its limits in 2 manner not pro-
vided for specifically in the constitution of the United States. It would
seem -that-there is no legal objection to the agreement made by the peo-
ple of the state of Montana in convention assembled to the effect that
congress should retain jurisdiction and control over the Indian reserva-
tions within its borders.

Was this relingnishment of jurisdiction and control a federal purpose?
The United States, from the earliest organization of the national govern-
ment, has assumed control over the, several Irdian {ribes in the United
States, and has denied such control to the state governments. In the
case of U. S. v. Kagama, 118 U. 8. 375, 6 Sup. Ct. Rep. 1109, the
supreme court held that the Indian tribes were subject to the control of
the United States, and could be made subject to its laws; that the states
have no power to subject Indiahs to their laws as long as the Indians
maintain their tribal relations; that the Indians owe no allegiance to the
gtates within which their reservations may be established, and the state
gives them no protection. It was also pointed out that the United States
had undertaken to control Indians no longer by treaties, but by laws;
and that this right did not come wholly from the power of congress to
regulate commerce among the Indian tribes, but from the fact that con-
gress had always assumed the control over them, as the wards of the
nation, and as dependents upon the national government and had always
refused to accede such powers to the states. ' It appears to me, with such
a view of the law, the United States would have the right to retain and
reserve lands within a state upon which to place these wards,—these de-
pendents,—with a view to their government, and that the stateswould bave
the right to agree to such a reservation. It would be an anomaly in gov-
ernment if it should be-conceded that the United States has full right to
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‘govexf: the. Indians, and yet-has no right to any lands upon which to
-place them with that object.,. Considering what was said of the relation
-of the Indians to the state governments in U. 8. v. Kagama, supra, with
such a view, we would behold & government without a country. The
-United States is not in- this helpless position which suc¢h a contention
would maintain. Asan incident to the right to govern such people by its
own laws would be the right to hold lands upon which to locate and main-
tainthem. It was alsourged that, while the United States could have ju-
risdiction over such lands as far as the Indians are concerned, it would
haveno right over white men found within an Indian reservation, such
as the Crow reservation. The statute and the ordinance we have been con-
sidering say the jurisdiction and control is absolute, not a divided juris-
diction or control; and it would seem to me that this is proper. Any
other view might bring on collisions between the authorities of the two
-governments. . The white men it was contemplated who would be upon
‘this reservation would be employes or officers of the national government;
and with the view of protecting the Indians, the United States should
have ‘control over the white men upon an Indian résetvation as well as
of the Indians. The Crow Indian reservation, notwithstanding the act
-admitting Montana into the Union, remains, then, Indian country, abso-
lutely within the jurisdiction of: the United States. . The general crimi-
nal:laws of the United: States were then in force upon it. With this
-view,. the defendant,. it must:.be held, was properly charged. The de-
murrer to the plea to the indictment is sustained. ~

Farx v. Brerr Lrrrocrarring Co.

SaME v. BRoWN ¢ al,
" (Ctroutt Court, S. D. New York. - December 81, 1891.)

1. CoPYRIGHT—PHOTOGRAPHS. .

A photograph of a woman and child, with the child’s fingers in its mouth, taken
by the photographer after arranging them in positions best calculated, in his judg-
ment, to produce an artistic effect, is subject to_copyright. Lithographic Co. v.
Sarony, 4 Sup. Ct. Rép. 279, 111 U, 8, 58, followed. i

2. BAME—-INFRINGEMENT.

One who ‘coPies a copyrighted photograph, by simply reversing it, for use as ap

advertising lithograph, is guilty of infringement, though he makes a few minor
. changes in the positions. : ‘

In Equity. Separate suits by Benjamin J.-Falk against the Brett
Lithographing Company in the one case, and Davis S. Brown and Dela-
plaine Brown in the other, for infringement of a copyrighted photo-
graph. Decrees for counplainant.

Jsane. N. Fuolk, for plaintiff. L ,

. T.. Hurd and A. W, Tenney, for defendants.



