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law from the time they ‘were first enacted, and the new provisions are to
be understood : as ‘enacted :at the time the amended act took effect;” in
other words, the amendment is not to be given a retroactive effect. Be-
lieving this to be the proper construction of the statute in question, and
that it eannot be held that the amendment was intended to be retrospect-
ive, it follows that the demurrer to the petition must be sustained; and
it is 8o ordered.

WarLkrr v. Goocn: ¢ al.
.(Ctreutt Court, N. D. Illinots. February, 1881.)

o Lo : T
1. BaLr—WARRANTY—BRANDS OF, MEAT, :

A dealer i? cured meats in"Chicago agreed {n writing to furnish a dealer in pro.

* visions in Liverpool “75-boxes Kingan’s Cumberland Cut bacon;” and “50 boxzes

. Thallon’s Stafford middles, * * * ggods all-warranted to be of choicest quality
of grade and brand, or sale to be voided, and goods to be sold for account of” the
seller;. . Both'of the packers mentioned were puttihg up brands of meat exclusively
for the Liverpool market, which bore their regpective names, and other brands,

" without their names, for the %en‘eral market. The seller furpished the latter

.. brands. -‘Their quality was equal to that of the others; but those bearing the pack-
ers’ names had a first-class repytation in the Liverpool market, and always brought
a better price thére, the othiérs being rated as second-class. Similar contracts were

- filled by ather dealers by furnishing the same meéat. Held, thatthere wasa breach
of the warranty. . = . : ) : . ' :

2, SAME—EVIDENQE. S L . ‘

" 'The fdét-that the br‘ands’beariug'the packers' names were not for sale by bro-
kers generally, but only‘by,tgsér osignated agents in Liverpool; was no proof that
such brands were not intended by the contract, when it did not appear that the
purchaser was aware of that fact. - ' ' e

8. SAME—~EPFECT. OF RECEIVING GOODS. I . e .
Nor is it. 2 defense that the purchaser received the goods after being notified by
the bills of lading that other brands were furnished, since’ the contract gave him
authority in such event to receive and sell the goods on the seller’s account.
4. SAME—EFFECT OF PAYING DRAFT. ) . »
Acceptance and payment by the }mrchaser of drafts drawn upon him in payment
- therefor, after he became aware of the breach 0f contract, were not prejudicial to

N '

At Law. R
 Edward A. Dicker, for plaintiff,
. Joseph Wright, for defendants.,

;- +BropeerT, J. This is an action on a guaranty by defendants on the
-sale of a quantity of meats to plaintiff, .- Plaintiff, in November, 1876,
-was a dealer in provisions 'in Liverpool, England. Defendants were
dealers in cured meats in the city of Chicago; and one R. H. Rose was
agent for the defendants in Liverpool. ~ On the 24th of November, Rose,
as-.agent for defendants, by contract in writing, sold to plaintiff “75
boxes Kingan’s Cumberland Cut bacen,” for shipment from Indianapolis
-during:. November, at 42 ghillings per cwt., and “50 boxes Thallon’s
Stafford middles,” at:44 shillings per cwt.; “goods all warranted to be
of choicest quality of grade and brand, or sale to be voided; and goods
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to be sold for account of Gooch & Barber.,” At the time this sale was
made, Kingan & Co. were packers of meats in Indianapolis, Ind., and
John Thallon was a packer of meats in Chicago. Kingan & Co. put up
for the Liverpool market a brand of bacon marked “ Kingan’s Packing
Co. Cumberland Cut Bacon, Indianapolis, Indiana,” which was for-
warded excluswe]y to an agent of Kingan at Liverpool for sale there.
It was not in the hands of general brokers here for sale. Kingan also
put up another brand of bacon, marked “Taylor’s Camberland Cut Ba-
con, Indianapolis,” which was in the general market, and bought and
sold through brokers here and abroad. Thallon put up a brand of
“middles” for the Liverpool market, and forwarded them only . to ‘his
.agent at that place, marked “John Thallon s Stafford Middles,” and he
also put up another brand, marked “Empire Packing-House Stafford
Mlddles,” which were. also in the general market, like Taylor’s ‘bacon.
The proof leaves the exact wording of these brands somewhat in doubt,
but makes it. clear and undxsputed that one of the bacon brands bore
the name of Kingan, and one of the Thallon brands bore the name of
Thallon.. , The defendants filled this contract by sh1pp1 to plaintiff 75
boxes of “bacon ” marked with the. Taylor brand, mstea of the Kingan
brand, and‘ 50 boxes “middles” branded with the Empire Packing-
House brand, instead of the Thallon brand; but the proof shows tnat
the “bacon” was in fact packed by Kingan & Co., of Indianapolis, and
the “middles” were in fact packed by John Thallon, and tbat the qual-
ity of the goods was equal to those bearing the names of Kingan and
‘Thallon, At the time of shlpment, defendants drew on plaintiff at 60
days’ sight for the purchase price of the goods, less the freight, and the
drafts went forward with the bills of lading attached, describing the
goods, and defendants also forwarded to plaintiff by ma11 .at the time of
shipment, invoices of the goods, describing them by the!r brands or
marks. Plaintiff accepted and paid the drafts in the due course of bus-
mess, and on the arrival of the goods paid the freight, and placed them
in the hands.of a broker to be sold, and brings this suit to recover the
difference between the proceeds of the goods and the amount paid for
them; plaintiff assuming that under the contract he had the right to sell
the goods as the property of the defendants, if they did not answer the
guaranty.

The only question in the case is whether defendants had the right to
fill their contract with any other brands of meat than those bearing the
names of “Kingan” and “Thallon,” respectively. The proof shows
clearly that the brand of bacon known in the Liverpool.market as
“Kingan’s Bacon,” and the brand of middles known as “Thallon’s Staf-
ford Middles,” “had a first-class reputation, and always brought the top
market price,” in Liverpool, and that the “Taylor” brand of Kingan’s
bacon, and “Empire” brand of Thallon’s middles, were rated as second-
class goods of those packers, and that on the arrival of these goods at
Liverpool the “Taylor” brand of bacon was worth in the market 88 to
40 shllhngs per.cwt., and the “ Empire” brand of middles was worth in
the same market 40 to 42 shillings, while Kingan's bacon, branded with
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Kinga ’s nﬁ ¥ was'worth frofi 45 td 46 shxlimLs peiewt.; and Thal-
Ton’s * iddléé’ 'Heanhg his' ndnie'in the brand, were worth 48 t0 50 shil-
Tingé 'pet cwt.*'The contract’ ‘ealls for “the’ choxcest quality of grade and
‘brand,” and nbtmthstandmg thé proof in this cdsé tending to'show that
‘contracts of this kind wers fllléd by other dealers, at about-the time this
contract was made, by the shipment of “Taylor” and “Emipire” brands,
‘I am of the opihion that the‘true construction of the' ‘contract called for
the ‘choidest ‘brand of Kingan’s bacon ard Thallon’s middles; and the
‘proof shows thilt the choicest brands of those packers were' ‘those bearing
thett'respective natmes. The goods' forwarded” were not’ of those brands,
afid there was, therefore, d ‘breach of coiitract. = But it i8 tirged that the
‘goods’ brande,d with the mdmdual namek of these packets were not for
sale by bl‘okerﬁ génerally, ahd thereforé the parties to the contract must
b ‘présumied to have meant the class of gbods which- were 80 for sale by
'brok‘ers ‘The teply to this is that there igmo proof in"the case tending
to'show that the’ plaintiff kqew that only -certain agents of Kingan and
Thallon were authorized to géll’ goods biarmg their individual names as
part’of the braitl. The books are full bf'cases showing ! that parties have
beeny’ compelled to pay- damages for the non-perfo‘rmance of ‘dontracts for
the sale of property which' they did not'own or control at the time they
pretended to ‘make the’ Safe " 80, if the' defendants in-this case saw fit
to enter into & contract 16 sell goods. thiey ‘could not deliver, their inabil-
1ti Yo perform théir- underf,akmg is no defense; although the ‘proof as to

) ‘Had the sale of these ¥ choicest brands” has sowe bearing upon the

‘question @s to what was meéant by theé'terms used in the contract. But
the pProof leaves no doubt ih jry 'mind thet the true ‘meaning of the terms
used’ requires the contract to be ﬁlled w1th goods bearmor the individual
ngan and Thallon brands. :

It is'also urged in behalf of dgfendants that plaintxﬁ‘ had notice, by
the bills of lading and ibvmcés, of the' brands of goods forwarded to him,
. -and - that he should af ‘onice have refused to receive the goods and pay
‘the drafts'if the invoices of the goods shipped show that they werée not
of the brand ‘called’ for' ‘by' the contract.’ I do not think this was the
duty or tight of the plam“tiﬂ' under this contract. - The contract provxdes
‘that, if*the goods are‘not of the brafid and gradéicilled for, the sale is
“to be voided, and the goods sold for account” of defendants. :This, in
effect, ' made the plaintiffi the broker of ‘defendants; and it became his
duty" to gell the goods for defendants”hdedurit, and’ to apply the proceeds
‘to thie payment of his advaices; as far as they would go. = The contract
‘may be'said o be self-ddjudling, and provided by ity own terms for the
contmgeﬁcv of the goods not’ meetmg the guaranty,e-a very wise and
‘propet provision, consuiénng the cireumstances under which such con-
‘tracts 'dre” made, because, but for thig provision; if the goods were not
‘such as‘responded to the' tel‘ms of the contract, the ‘plaintiff would have
‘had ‘4 '¥ight'to treject them, and ’d’leyi would" haVe béen left in a foreign
“pott, j)enshable, and perhaps ruined, of largely deteriorated, before no-
tice could be given to the owner. It was, therefore; Wise to put into the
‘conitract & provision tHat the plaintiff should" dlspose of the goods as'a
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broker for the defendants at the best price he could get. If the proceeds
were insufficient to pay advances and expenses of sa.le, then defendants
are liable for the balance::. :

It is not, perhaps, necessary to pass: upon the questmn as to plamtlﬂ' Y
obligation to accept and pay the drafis in case the goods did not answer
the contract, although I'incline to the opinion that under this contract
it was his duty to do so. . He certainly had the right to accept and pay
defendants’ drafts drawn upon: him, and on which drafts defendants had:
obtained the money, upon the faxth that they would be so accepted and
paid; and his refusal to do so might have worked miost serious injury to
defendants’ credit, by dishonoring their paper in & market where it was
of the utmost lmportance to them to keep their credit good.

'I-am, therefore, of opinion that plaintiff has made a clear case of nght
to recover, and: should ‘have judgment ‘for the amount due; being'the
differenice ‘between the price paid for ‘the goods under the contract and
the net proceeds of the sale. Judgment for plaintiff,

~ SHIPPEN 0. Bowmv.

(Cireudt Court, D. Colo'rado. February, 188&)

Dmrr——Pwmme AXD Pnoors-—SomN'mn
Under a. ‘declaration ex delicto, charging that defendant, ‘to induce plaintiff to
purdhase dertain bonds, represented them to be genuine and valid, whereas they
‘ware in fact worthless forgeries, there can be no recovery except upon proof that de-
fendt;nt knew them to be forgeries, or that he expressly represented them to be
genuine.

At La.w. Action of decelt. : ¢

MCCRARY, J Although this case was tried before the district judge,
at his request; and with the consent of the parties, the motion for a new
trial has béen submitted to me. It is an. action ex delicto in the usual
form of a declaration for deceit. The complaint charges that, to induce
plaintiff topurchase certain bonds, the defendant represented that they
‘were genuine and valid bonds, whereag, in truth and in fact, they -were
worthless forgeries. Theé court charged the jury that it was necessary
for plaintiff to show that .the defendant, at the time of the saleof the
bonds to plaintiff, misrepresented the facts concerning their genuineness.
In other words, the court was of the opinion, and so charged the jury,
that plaintiff could not recover in this action by merely proving a sale
of the bonds to him by defendant, and that the bonds were forgeries.
It was held to be necessary to prove knowledge on the part of the de-
fendant of the forged character of the bonds, or an express misrepre-
sentation concerning the fact of their genuineness. The counsel for plain-
tiff insists that in such a case as this no scienter need be alleged, nor, if
alleged, need be proved. I am unable to concur in the soundness of this



