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remedies for reaching propetty which eannot he levied on by ordinary
execution. The plaintiffs, perhaps, may not have been obliged to re-
sort to these remedies. But it is shown that they have chosen to do so;
they have seized upon: propenty of the: city sufficient, and more. than
sufficient, to pay their whole debt, and' by a process which holds it as
firmly as tangible property can be held under an ordinary execution.
They are engaged in prosecuting their right to hold this property.
Their ‘very course of action 'shows that the'question whether they are not
entitled to hold it is at least a doubtful one. Until this question is de«
cided it.does not appear that they have any need of the extraordinary
remédy of mandamus. The plaintiffs cannot with one-hand grasp prop-
erty sufficient to satisfy their judgment, and reach out the other for
a mandamus to levy taxes. If their-right to the property seized is dis-
puted, they are still in'no plight to ask for a mandamus until that dis-
pute is decided, or is by them abandoned. - Entertaining these views,
I think that the demurrer to the return must be overruled, and judg-
ment given for the respondents, refusing the issue of a peremptory man-
damus. This renders it unnecessary to consider the question of the
power of the city to levythe tax in question. Judgment is given for
the respondents accordingly. ' o

VaxN Dué:m 0. UsrTeD STATES,
(District Court, N. D. Iowa, B. D. November Term, 1891.)

1. CLERKS OF CoURT—FEES—FILING DISCHARGES OF WITNESSES,
The clerks of the federal courts are entitled to fees for filing the discharges given
by the district attorney to witnesses for the government, since Rev, St. U, S.§.877,
provides thdt such witnesses shall not depart without leave of the ¢ourt or the dis-
trict attorney, and it is the'approved practice to give them written discharges for
use in drawing their pay from the marsh
2. SaMme—FiLING RECEIPTS, Lo :
Although there is no law-expressly requiring the clerks of the federal courts to
take receipts from the United States. collector for fines paid by persons sentenced
for violation of the internal revenue laws, yet, a8 such receipta a. ) necessary for
the proper settling of the accounts of ‘both clerks and collectors, they are pagflrs,
within the meaning of Rev. St..U. S. § 828, ol. 8, giving fees to the clerks for filing
“a.declaration, plea, or other paper.”
8. BAME—REPORT ON ACCOUNTS. ' ! B
" Under the rule of court requiring the district attorney to examine the accounts
of the marshal, clerk, apd tommissioners, and make a written report thereon to
the court, sush report, though not required by statute, becomes a part of the rec-
ords of the court; and the elerk is entitled to a fee for filing the same,

4, SAME—CERTIFICATE OF ALLOWANCE OF ACCOUNTS. - .
Act Cong. Feb. 22, 1875, requires the accounts and vouchers of the marshal, clerk,
and district attorney to be made out in duplicate, the original to be forwarded to
‘Washington, and the duplicate to be retainéd by the clerk; the papers forwarded
to be accompanied by a certified copy of the order of allowance. Held, that the
. latter paper is no part of the vouchers required to be made in duplicate, and hence
- the clerk is not entitled to-a fee for duplicates thereof. [P

. SaME-ExTRIES OF BUBMISSION AND APPROVAL OF ACCOUNTS, ‘
" Under ‘Act Cong. Feb. 22, 1875, requiring the official accounts to be presented to
the court in the presence of the district attorney or his dssistant, it is necessary
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. that an entry should be made, showing such submission; and the clerk is entitled
'to a'fee for making the sdme, as well &8 for entering the subsequent order of ap-
- proval or disapproval. L e .
6. SAME-—DRAWING JURIES. . . o
. 'The clerk is éntitled to compensation for servides rendered in procuring the
..pames of persons to serve as jurors, and in drawing the juries for the terms of
court in the district. . Goodrich v. U. §., 43 Fed. Rep. 892, followed. .
7. SAME—DUPLIOCATE VOUCHERS OF ACCOUNTS.

The clerk is entitled to fees for Aling the vouchers and duplicates accompanying
the agcounts of the marshal, since, by the instructions of the det‘li)?rtment of justice,
he is required, when semnding forward the originals, to certify that duplicates
theréof are on file in his office; - - - : B ’ .

8. BaMe—~CoPY OF BarL-Boxn, - p . : :
.. Rey. 8t. U, 8. §1018, authorizes the sureties on a bail-bond to arrest their prin-
cipal, and to deliver him to the marshal before a judge or committing officer, and
requires:the latter, on request of the sureties, to enter their-exoneration upon the
recognizance or a certified copy thereof. K Held, tHat the clerk, is not entitled to a
fee ¥rom the government for making a certified copy for this purpose, as the sure-
ties themselves should pay him for the same. . ‘
9. SaMp—IsSUING WARRANT T0 BRING PRISONER FROM JAIL;. S
) nder Rev. 8t. U. 8. § 1080, a formal warrant is not necessary to authorize a mar-
-shal to bring’ a prisoner confined at Sioux City to Ft. Dodge for trial; and the clerk
is not entitled to a fee for issuing the same. e :
10. S8aMr—INDICTMENT—COPY. FURNISHED TO.ACOUSED. e :
" The clerkis entitled to a fee for a certificate and seal to a copy of an indictment
.furnighed to the defendant under the rule of court, as it i3 the usual practice to
cgrtifg copies of all parts of the record furnished by the clerk. .
11. SaME-INDORSING APPROVAL OF RECOGNIZANCES. . . PR

As it is the duty of the clerk to approve recognizances in criminal cases, his in-
dorsement of approval thereon, in accordance with the usual practice, is the mak-
ing of an entry or certificate, within the meaning of Rev. St. U, 8. § 828, allowing
a fee of 15 cents per folio for such entries.

12, SAME—PAYING JURORS.

The clerk is entitled to fees for administer’ ag the oath to jurors, both grand and
petit, when they prove up their attendance before him; Jor the issuance of a cer-
tificate to each juror shawing the number afidays’ attendante and the miles traveled,
as a basis for the marshal’s payment; for entering the order requiring the marshal
to pay the jurors, and for making copies thereof for the marshal; and for making
a report $0.the court of the per diem and mileage due the jurdrs,~-since all these
%cti a,rﬂoi required by the rule of court, and are useful checks upon the accounts of

oth officers, .

SAME—QRDER FOR DRAWING JURORS.. . ... e ¢

.. Tha clgrk is entitled to fees for the certificate and seal attached.to the copy of
the.’dxjd?x;{qg' drawing juries, under the proyisions'of the statuteand rules of court,
i dﬂ&}q s:the proper. method of Turnishing that officér with evidence of the caurt's
order, - o et R L

g e

8

14. SAME—FINAL ENTRIES IN CRIMINAL CAsrs. S ST e EEET.

-Ageordingto the. settled practice ip.Jowa, the final entries in criminal cases

should contain the following-papers, for which the clerks of the federal courts ln

.. Jowa are entitled to folio fees: The commissioner’s order fori appearance before

-the. grand jury; .the entry showing the'due presentment-of the indictment by

.-the grand -jury; the indictment; the bench-warrant, and:return thereon; the ar-

raignment and plea; the entry showing trial and verdiet; the sentence and. final

orders, such as graniing new trial, modifying or suspending sentence, or directing

. manner and place of execnting ity the mittimus and reéturn’showing the execution

" of the sentence; and the'entry of satisfaction whén a fine is paid. But it should

not contain th‘e'bail-bqnds or entries of default and forfeiture thereof, the orders

" for attachments of witiesses who fail to appear, the attachments themselves, or the
return thereon.

15. SAME—SWEARING WITNESSRS. . » L L : N
' The docket, fee of three dollars in criminal cases does not include compensation
for swearing the witnesses, and the clerk is entitled to the statutory fee therefor.

16. SaMr—-CoPY OF BENTENOE, = - ERr . RIS :

- Code Iowa, § 4515, requires that when a prisoner is committed to the custody.of a
Jailer the latter shall be furnished with a certified copy.of theentry of judgment.
Held that, when a prisoner is committed to the, state jail under the sentence of a
federal court, it is the duty of the clerk, to furnish such eertified copy and he is

* "entitled to the statutory fée therefor.
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17, BAME—COPIES OF INDIOTMENTS. .
‘When the clerk, upon the written order of the district attorney, furnishes him
with copies of indictments containing numerous counts against the officers of a
national bank, and it clearly appears that such copies are necessary for the proper
preparation of the government’s case, the clerk will be allowed folio fees therefor.

18. SAME—MITTIMUS. X .
‘When a prisoner is ordered to be confined until his fine is paid the clerk is en.

titled to fees for issuing the mittimus, for filing the same when returned by the
marshal, and for entering his return thereon.

19. SAME—VOUCHERS, ' . . .
- The order of the court of the northern district of Iows, directing the marshal to
procure the necessary record-books for the Cedar Rapids division of the district,
constituted the proper voucher for his expenditures; and, as he is required to file
with the clerk a duplicate of all vouchers which accompany his account, the clerk
was entitled to fees for furnishing duplicates of the order.

At Law. Statutory action by A. J. Van Duzee, as clerk of United
States court, to recover fees for certain services. On demurrer to peti-
tion.

A. J. Van Duzee, pro se.

M. D. @Connell, U. 8. Dist. Atty., and De Witt C. Cram, Asst. Dist.
Atty., for the United States.

SHiras, J. Attached to the petition in this cause is an itemized ac-
cournt of the work done and services rendered for which the plain-
tiff seeks to recover judgment. The demurrer presents the question
whether the items included in. the account come within the classes of
service for which the plaintiff, as clerk of the court, is entitled to com-
pensation from the United States.

1. The first question arises on a charge for filing the discharges given
to witnesses summoned on behalf of the government by the district at-
torney. Section 877 of the Revised Statutes requires that witnesses
summboned to attend court 'on behalf of the United States shall be sub-
peenaed generally, and not in a particular case, and that they must not
depart from the court without leave of the court or of the district attor-
ney.. Under the rule of this court, before a witness can obtain his pay
from the marshal, he is required to obtain from 'the clerk a certificate
showing the number of daysiof attendance and mileage to which he'is
entitled; and, to properly prepare this certificate, the clerk must know
the day on which the witness is discharged from attendance, and' also
the fact that he has obtained the proper leave from the district attorney.
Tt is and has been the settled practice for years, in this district, for the
district attorney. to furnish to the witness a written discharge, which'is
filed with the clerk, and upon which in turn the clerk bases the certifi-
cate which he gives the witness as evidence for the guidance of the mar-
shal in paying the witness the sum due him. There can be no possible
question that.it is the duty of the district attorney to furnish the writ-
ten discharge as evidence of the leave granted the witness to depart from

- the court; and no reason is perceived why it is not the duty of the clerk
to file and preserve this dischsrge, for his own protection, and for that
of the witness. If a witness duly summboned and in attendance should
depart without leave of the court, or of the district attorney, he could
be liable for contempt; and hence it is entirely proper that the files of

AN
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the court or the records should show that leave had besn granted. Ifa
witness'should apply, under the statité, to the court for leave to depart,
and the same should be granted, the.record would contain an entry to
that ¢ffect; and for the making the same-the clérk would be entitled to
his fee. When the leave is granted by order of the district attorney,
the dlscharge should be filed, so as to be preserved as: part of the rec-
ord of the proceed’ ngs of the court, and in either case the clerk is en-
titled to the statutory fee for makmg the record by filing the discharge.

Z. The second item in dispuie is the charge for filing receipts of the
United States collector for fines paid in or collected from persons sentenced
for violation of the internal revenue laws. Under the regulations of the
treasury department, the clerk is required to pay all fines collected in
revenne cases to the collector of the proper district.. As evidence of
the recelpt thereof, the collector executes written receipts, which oper-
ate in the double capacity of evidence showing that the collector has
become liable to account for the money thus received, and as evidence
that the clerk has performed his duty of payment to the proper offi-
cer. The argument in support of the demurrer to this class of items
is that there.is no law requiring the taking or filing stich receipts, and
therefore .the same are not “papers,” within the meaning of the third
clauge of section 828 of the Revised Statutes. It certainly cannot be
possible that the government seeks to ,have it declared to be the law
that the clerk is not required or expected to take receipts for moneys
thus paid to the collectors. It cannot be that the department would
be satisfied with a practiee of the clerk paying hundreds of dollars to
the collectors without. any written evidence being taken of such pay-
ments. The proposition is its own refutation; and it.is entirely clear
that it is the duty of the clerk, when these payments are made, to take
proper receipts from the collectors, not only as evidence for his own
protection, but as evidence on behalf of the government showing that
the collector has become liable for the amounts thus paid him. Such
receipts are not the private property of the clerk, but should be kept in
his office as part of the official papers, there to remain for the benefit
of the government, and as evidence useful in settling the accounts of
the clerk and accounts.of the collectors; and as such they form part
of the record of the particular cases in which the fine has been col-
lected and paid over. Such receipts are part of the papers connected
with the case, are properly filed as such, and for such filing the clerk
is entitled to the statutory fee.

3. The next item in dispute is the fee charged for filing the written
reports made by the district attorney in regard to the accounts of the
marshal, clerk, and commissioner. By a rule of this court, duly adopted
and spread upon the record, it is provided that, when: the reports of
the officers named are filed, they must be submltted to the district at-
torney for. his examination, and he is required to make to the court
a written report of the result of such examination. The argument
made in support of the demurrer, that the act of February 22, 1875,
does not call for a written report from the district attorney, does not

e
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meet the question. This court has the right to adopt rules for the con-
duct of the business before it; and, as already stated, it has adopted a
rale requiring the district attorney to make an examination of the
accounts of officers, and to report thereon in writing. The accounts
of officers are voluminous, and require that kind of examination that
cannot be well given them in open court..  The requirements of the rule
of court aré in addition to those of the act of 1875, and are intended
as an additional safeguard against the allowance of illegal fees. Under
the rule, it is the duty of the district attorney to make a written report
of the result of his examination of each account, and it is the duty of the
clerk to file such report when made. The report is'a paper lawfully
filed a8 part of the record of the court, and the clerk is therefore enti-
tled to the usual fee for such filing.

4. The next items demurred. to are the charges made for duplicate
copies of the orders of court approving the accounts of the marshal,
clerk; and district attorney. The act of February 22, 1875, requires
that the aceounts -of the officers named, and the vouchers belongmg
thereto, shall be made in duplicate; the original to be forwarded to
Washington, and the duplicate to be retained by the clerk. In order
to entitle the original to consideration and allowance by the department,
it is required that duly certified copies of the orders of allowance by the
court shall:accompany the accounts. Yet these orders do not form part
of the accounts and vouchers of which a duplicate is required to be left
with the clerk. The “duplicate” named in the act is the duplicate of
the aceounts and the vouchers, and does not include the orders of the
court. - Tothese items the demurrer is sustained. -

5. The fee charged for entering upon the record the fact of the sub-
-mission of official accounts to the court is demurred to on the theory
that the act of February 22, 1875, only required the entry of the order
of approval or disapproval. The usual practice is that in accordance
with the requirements of the statute the account is presented to the
court in the presence of the district attorney or his assistant, and is sup-
ported by the oath of the party. Thereupon the court, as soon as pos-
sible, examines the account in detail, and then makes the final order.
The necessary examination precludes the entering the order of approval
at the time 'of the entry of the fact of submission in open court, and
hence the need of the two entries. -The act of 1875 requires that the
record shall show that the district attorney or his assistant was present
in court when the account is submitted; and hence there must be a rec-
ord entry of the fact of the presentation of the account in open court in
presence of the attorney; and the statute further requires a record entry
of the final order of approval or disapproval. The clerk has no control
over these matters. If the court receives the presentation of the ac-
count upon one day, it is the duty of the clerk to make the proper entry
of that fact in the proceedings of that day; and then when the court,
upon another day, renders its decision, and orders the approval of the
account, the clerk must make the proper. entry thereof. For such en-
tries he is entitled to the proper fees.
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6. The. next point arising upon the demurrer is whether the clerk is
entitled-to compensation for services rendered in procuring names of
parties to.serve as jurors, and in drawing the juries for the term of court
in the distriet. This question has been adjudged in this circuitin favor
of the right of the clerk - to compensation for such services.- See opinion
of Judge CarpweLL in -Goeodrich v. U. S., 42 Fed. Rep. 392. Relying
upon the ruling in that case, the demurrer will be overruledto these iters
of charge in the present cause.

. 7. Exception is next taken to the charge made for filing the dupli-

cate vouchers accompanying the accounts of the marshal. These ac-
counts and vouchers pass under the control of the clerk, as they are re-
quired to.be presented to.the court in-the first instance;:and then, upon
approval, the clerk is required to forward the original account and the
original vouchers to the department at Washington, and to retain the
duplicates.. ' In the instructions issued by the department of justice to
the clerks, (gee Register of 1886, p. 265,) the clerk is. required to cer-
tify, when forwarding the original of the ‘accounts and vouchers, that
the duplicates thereof are on file in his office. These papers are there-
fore matters that are to be filed, and under the ruling of BREWER, J.,in
Goodrich v. U. 8., 35 Fed. Rep 193, the clerk had the rlght to file each
paper, and to. make the statutory charge therefor.
. 8. The next item demurred to is a charge for a certxﬁed copy of a
recognizance in a case wherein the sureties thereon caused the rearrest
of the party under indietmient. Section 1018 of the Revised Statutes
authorizes the -sureties to arrest their principal, and, before a judge or
committing officer, to deliver him to the marshal; and, at the request,
of the bail, it is made the duty of the judge or committing officer. to en-
ter upon.the recognizance, or a certified copy. thereof, the exoneration.
oftthe bail. Under this section, it would seem to be:the duty of the
bail to procure and pay for the certified ¢opy of the recognizance in case
they desired to.have the.exoneration indorsed thereon. To authorize
the rearrest of the principal, and his delivery to the custody of the mar-
shal, it is not necessary that the-recognizance, or a copy. thereof; should
be procured in the first instance; and need therefor does not arise unless
the bail desires to ask the entry of discharge thereon.. . The copy made
is not furnished to the marshal as evidence of his right to receive the
prisoner, for that is based upon the action of the sureties taken before
the judge or officer; but it is furnished the sureties in order that they
may, if they choose, have entered thereon a discharge of liability. The
clerk is entitled to demand a fee from the bail when they demand a
copy, but such fee is not a proper charge against the United States.

9. The demurrer must also be sustained to the charge for issuing
warrant to the marshal to bring a prisoner confined at Sioux City to Ft.
Dodge for trial. Strictly, under section 1030 of the Revised Statutes,
a formal writ or warrant for that purpose was not needed; and, treating
the warrant as in fact'a copy of the order for bringing the prisoner to
Ft. Dodge, no fee is chargeable therefor under. the provnalons of the sec-
tion just cited. ‘ .
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10. Exception is also taken to the charge for certificate and seal at-
tached to the copy of the indictment furnished on demand to the de-
fendant in the case of U. 8. v. Parquette under the provisions of the
standing rule of this conrt. It was the duty of the clerk to furnish the
copy; and it is the usual rule that copies of all parts of the record, when
furnished by the clerk, shall be duly certified to by the clerk. The
charge is allowed.

11. The next item excepted to is the folio-charge for the approval by
the clerk of recognizances given in certain criminal cases. Itis the duty
‘of the clerk to approve these’ bonds, and it is the practice to evidence
such approval by a written entry or certlﬁcate of approval upon the face
or back of the bond. ' This is the making of an entry or certificate, within
the language of section 828 of the Revised Statutes; and the follo fee of
15 cénts is chdrgeable therefor.

12. The next class of itenis to which exception is taken isthat mdudmg
charie for administering the oath to jurors,grand and petit, when they are
proving up their attendance before the clerk, for the issuance of a cer-
tificaté to éach juror showing the number of days he has attended court,
and the number of miles traveled, as the basis for the action of the
marshal in making payment to the jurors; for entering order directing
the marshal to pay the jurors} for making copies of such order for the
mardhal; and for making report to the court of the per diem and mileage
due the jurors,—as'the evidénce upon which the court relies in making
the orderfor payvment. The clerk isrequired to perform these services in
carrying out the requirements of the rule adopted by the court regulating
the manner in which proof of the amounts due jurors is to be furnished.
When the jurors dre discharged from further attendance, the rule re-
quires them to go to the clerk; and, upon a proper book prepared by
him, to enter their names, places of residence, days of attendance, and
number of miles of travel; and, as evidence of the correctness thereof,
they' are required to make oath thereto. Thereupon the clerk makes
out and: furnishes to each party a certificate showing the days of attend-
ance and miles- traveled and' the amount due. This certificate is sub-
mitted to ‘the marshal, and thus he is furnished with a check upon the
juror. When the account of the marshal is made out for submission
to the court, the rule requires that it shall be first submitted to the
clerk, who.i8 required to compare the payment made with the facts ap-
pearing on his book .or record; 'and, if they agree, he is required to make
a certificate of that fact upon the account of the marshal. Thus there
is put in operation a check upon the juror, and also upon the marshal;
for his account will not be approved unless it agrees with the clerk’s rec-
ord. The court is also required to make an order directing the payment
of the sums due the jurors; and as the basis therefor the clerk is re-
quired to make a report to the court of the names of the jurors, and the
amount due them. Thus it is made the duty of the clerk to perform
each aet for which the fee is charged; and, as they are all services of a
character for which the fee-bill provides payment the clerk is entitled
to pay therefor.
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13. Exception is also taken to the charge for certificate and seal at-
iached to copy of order furnished the jury: commissioner, directing the
drawing of juries under the provisions of the statute and rules of court.
It is the proper practiceto furnish to thecomg;issioner the'evid‘ence of
the order made by the court, requiring him to aid in summoning a jury;
and what bettgr-mode for so, doing can' be suggestcd than by sending
him a certified copy of the order? The charge is therefore allowed.

14, Exception is next taken to the folio fee charged: for making final

entries in a number of criminal cases. The purpose of thefinal entry
is.to bring together in compact form upon the regord the evidence of the
material steps taken in the given case. Under the ruleand settled prac-
tice in Iowa, there should be included, of the items claimed in the ac-
count attached to the petition herein, in the final entry, the commis-
sioner’s order for appearance before the grand jury; the entry showing
the due presentment of the indictment. by.the grand jury; the indict-
ment; the bench-warrant,and return thereon; the plea of defendant, in-
-cluding arraignment; the entry showing trial. and verdict; the sentence
and final order or-orders of the court, such asg order granting new trial,
or:modifying .orsuspending sentence in whole .or in part, or directing
mode or place of carrying into effect the sentence imposed; the mitttmus
and return of the officer showing the execution of the sentence; and
the .entry of .satisfaction, when the sentence by way of fine is paid.
The final entry, should not include the bail-bonds; the entry.of default,
and forfeiture thereof; orders.of attachments for witnesses who may fail
to appear; the aftachment and return, and the order made thereon.
These do not conptitute any part of the proceedings against the defend-
ant named in the indictment, although they grow. out of it, and hence
are not. proper. parts of the final entry or record..
".15. Exception is taken to the charge for administering the oath to
witnesses in criminal cases, it being argued that the docket fee of three
dollars includes services. of this nature. The fee-bill (section §28) ex-
pressly provides . for a fee of 10 cents for administering oaths; and in
Van . Duzee v. U. 8., 140. U, 8, 199, 11 Sup. Ct. Rep. 941, it is ex-
pressly held that the docket fee of three dollars is intended to cover the
entry. of the cage,. mdexmg, making minutes on calendar, and such
other incidental. services as. are not co,vered by other clanses of the stat-
ute. ;. The admipistering an oath is a service for which, gompensation is
expressly provided by another ¢lause of the statute, and the fee therefor
is properly chargeable.

. 16. Objection is also made to the charge for certlﬁcates and geals to
copxes of .the sentence, and. order based thereon, in cases wherein a pris-
oner - is sentenced to 1mprlaonment and an order is made fixing the
place wherein. the sentence is.to be carried out. . Sectiopn 1028 of the
Reviged Statutes provides that when a prisoner is delivered to a sheriff
or jailer under a writ, warrant, or mittimus, a copy thereof shall be left
,wu;h such sheriff and jailer,. and ‘the marshal’s return shall be made on
the orlgmal _The statutes of Towa. (section 4515,:Code) require that
when a prisoner is committed to'the custody of a keeper of a Jjail or
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prison a certified copy of the entry of the judgment shall be furnished
him, Certainly it is the proper practice, when prisoners are committed
to a state jail under a sentence of a court of the United States, that
there shall be furnished to the jailer the evidence which the state statute
requires him to demand before he will receive a prisoner under his cus-
tody. The copy of the judgment entry shows the terms of the sen-
tence, and the order shows where the sentence is to be ecarried out,
which is a necessity in case of sentence in the federal courts. These
copies, when delivered to the jailer, are the evidence upon which he re-
lies as proof of his authority to hold the prisoner in custody. Clearly,
therefore, the copies should be certified to; and thus the jailer has fur-
nished him that which, on its face, bears evidence of its official charac-
ter. The copies in question constitute the mittimus required by section
1028 of the Revised Statutes, and the jailer is entitled to demand an
official copy thereof before he can be required to assume the charge of
the prisoner; and this requires that the clerk shall make the proper cer-
tificate, with his official seal attached, and for so doing he then be-
comes entitled to the statutory fee.

17. Exceptions are next taken to the folio fees for making copies of
certain indictments, and certifying the same, at the request of the dis-
trict attorney. These indictments were found against certain officers of
a national bank, and contain many counts. The charge therefor was
allowed by the court when the clerk’s account was originally passed on,
because the court knew the character of the cases, the large number of
counts in the indictments, and that, to enable the district attorney to
prepare the causes for trial, it was absolutely necessary that he should
have, for his own use, a copy of the indictments, which set forth in de-
tail the various acts counted on as violations of the banking act. The
facts upon which the allowance was made clearly proved the need of
furmshlng to the district attorney the copies charged for; and as the
services were rendered by the clerk in aid of prosecutions instituted by
the government, and upon the written order of the district attorney, the
court, in passing upon thé account of the clerk, ullowed the folio fee for
the copies, and th‘e fee for the certificate and sea}, and also for filing the
written order or prampe The ruling then made is now affirmed. !

18. Exception isalso taken to the feé charged for issuing a mittimus
in cases wherein the defendant is ordered to beimprisoned until the fine
be paid, and for filing same when returned by the marshal, and for en--
tering his return thereon: The mittimus is the: warrant ssued to the
marshal, directing him to commit the defendant t6 custody as req\nred
by the sentence, without which the marshal would not be justified in
commlttmg the defendant to jail; and its issuance and return are neces-
sary. steps in carrying out the judgment or sentence of the court. The
fees obarged for these services are therefore allowed. * '

19, :Thé last item demurred - to is the charge for making duplicate
copies of the order of the court, directing the marshal to' procure the
necessary record books for ‘use in the Cedar Raplds division of this dis-

_trict. . These copies of the order are-iii-themselves ‘vouchérs for thé ben-
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efit of the marshal. He is entitled to a certified copy of the order of
the court as the evidence of his authority to procure the requisite books,
which forms part, at least, of the papers which vouch for the proper
outlay made by him i in th1s particular, and he is required to file with
the clerk a duplicate of all vouchers which accompany his account, and
hence the need for duphaate copies of the order made.
'The total sum sued for is $714.40. TUnder the conclusion reached as
herein announced, the clerk is entitled to $666.90, the remainder of the
. sum total being dlsallowed and judgment will therefore be entered for
said amount of $666. 90.

VULQAN IRON-WORKs ?. GYCLONE SteaM SNow-Prow Co. et al

(C"trcuit C’ourt, D. Minneaota, Fourth Division. December 80, 1891)

1 REPLEVIN—-AO’I'ION ON BOND—VALUATION OF PROPERTY—ES’!‘OPPEL. )
~Where tbe sheriff, in taking a replevin bond under the Illinois:statute, adopts
" the valuation of the gropet ty as alleged in the afidavit and writ, both the prmczpal
~ and his sureties'are bound thereby, and m an action on the bond are estopped to
- . allege & less value,
2. SaME—~RECITALS.
The fact that the bond contams no express recital of value is immateria.l as the
- statute requmes a bond in double the value of the property, and the va.lue must be
-estimated in order to fix the amount of the obligation.

At Law. Actmn by the Vulcan Iron-Works against the Cyclone Steam
Snow-Plow Company and Commodore P. Jones, upon a replevin bond.
Heard on motion for a new trial. Denied. ,

Keith, Evans, Thompson & Fuairchild, for plamtlﬁ'

Hupt & Morrill, Hart & Brewer, John D, Swith, and thaa' I/mley, for
defendants.

NELBON, J. .There is a smgle question only presented for considera-
tion on this motion for a new trial, and that is whether, in an action
brought on the replevm bond, the prmmpal and sureties are bound by
the value fixed in the aﬁ"ldawt and writ and bond taken by the sheriff
under the statute of Illinois before the property could be seized. The
welght of authonty would seem to decide they are. In some states it
is sald that in the original suit of replevin, when the value of the prop-
erty is involved, the plaintiff is not concluded by the value alleged in
his affidavit. Cobbey, Repl. § 996, p. 568.  However it may be in such
a case, I think the Maine and Massachus:stts authorities cited with ap-
proval by the United States supreme court (Ice Co. v. Webster, 125 U. S.
426, 8 Sup. Ct. Rep. 947) and the Indiana supreme court ( Wiseman v.
I/ynn, 39 Ind. 259) lay down the true rule, that they are bound by the
value fixed in the writ or bond. Such a rule, if law, is in accordance
with justice and reason. The allegation of value in the affidavit of the
plaintiff is solemnly made and sworn to. ‘The writ is under its control.



