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that, while'the joinder of separate and distinet claims or rights of action
may be pérmitted under proper circumstances, for convenience’ sake,
and to prevent a multiplicity of suits, and 'to escape unnecessary costs,
it is not: permitted to add together the several and distinet money interests
belonging to the litigants, in order to create a jurisdiction which does
not otherwise exist. Asitappears from the face of the record that none
of the distinct and several amounts of taxes asséssed sagainst the bank
and its shareholders exceeds $2,000, it is clear that the controversy does
not embrace a matter in dispute exceeding that sum which, under the
statute,is a requisite to the jurisdiction, and, being without jurisdiction,
all that the court «can do i is ‘tn dlsmlss the bill for that reasoi,

EmnnmN, J +3 concurs..

DAxou Nn. Bmx v Swmuox et at.
(Cimuit Court, 1? South Dakota. January 5 1892)

In Rquity. ' Shit by the Dakota National Bank agamst Ole 8. bwenson a.nd others to
[~} oin the collection of taxes.
gﬂ n-& Carland, for oomplaiuant
D! R. Batley, C. L. Brockwty, and Pa'rk Da/m'.a, for defen&ants.'
Betore Snxms and EpeERTON, Jd.

Smaus, J. The bill herein ﬁled must be dismlssed for want of risdiotlon It does
not a;;lpear that any of the taxes assessed against the complainant banl 6r'any one of its
shareholders exceeds $2,000, and hence it does ndt-appear that tbe controversy involves
“a matter in dispute” exceedmg in value $2,000, which under the statute now in force
is'a requisme to'the jurmdiction of this court. For the authorities and ‘greunds in éx-
tenso upon which this ruling is based, see opinion ‘just filed in the similar case of Bank
¥. Swengon, 48 Fed. Rep. 62L o L

- XDGERTON, J., cgnecurs, g

i

T -

Smm e rel Ciry orF Commnus v Cowmms & Xmm R Co e al.

(Otrcuit Cowrt. S. D Ohio, E D December 81, 1891.)

o
5

1. 'REMOVAL OF CAUSES—PROCEEDING IN- MANDAMUS, *
‘As the federal circuit courts have no ;unadictlon immandam'u,a except in aid of
Jurisdwuon previously acquired, an original proceeding in mandamus, brought
" upon' the relation of a city to: compe[ certain railroads tolower the grade of a street
-crossing, is not removable thereto from the state court at the: in,sbance of & non-
) fepldgnt. defeudant.. Rosenba'wm v. Bwuer, 7 Bup. Ct. Rep. 633, 120 U . 450, fol.
owed. © - TR e

. 9, BAME-~-JURISDICTION OF CIROUIT COURT=-BTATB A8 PARTY. !

. In such a proceeding the state is the real party in interest, anﬂ for this reason
also the circuit court would ‘have no jurxsdxcmm of the case. New Hampsm.re v.
State, 2 Bup. Ct. Rep. 176, 108 U..8. 76, fouowe& i

8, SAME—FEDBRAL QUESTION. b
The fact that one of the roads claims to bave 8, vested nght in the existing cross-
‘ing, which is entitled to protection under: the consmutlon of ‘the Umt«ed States
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does not, under such circumstances, give the circuit court jurisdiction. The roper
course is to raise_the federal question in the state eourts, and then take it by ap-
pesal to the United States supreme court.

4. BAME—SgPARABLE CONTROVERRY.

A proceeding in mandamys on the relation of a city to compel several railroads
to lower a street crossing jointly used by them is not a separable controversy as
between the state and oue of the roads which uses the track over the crossing by
virtue of a lease from another road. .

At Law. Motion to remand

- This js a proceeding in mandamus, 1nst1tuted by the state of Ohio upon
the relation of the city of Columbus to compel the defendant railroad
companies, all of which, with the exception of the Baltimore & Ohio
Railroad Company, are citizens of the state of Ohio, to construct a safe
and sufficient crossing over the tracks at High street in said city, and to
restore said highway to its original condition of usefulness. The peti-
tion was filed in the circuit court of Franklin county, Ohio, on the 24th
day of February, 1881. On the 3d of October, 1891, the defendant
the Baltimore & Ohio Railroad Company and certain other companies
were by leave of the court made defendants, and duly served with pro-
cess requiring them to appear on the 2d of November, 1891, and show
cause as specified in the writ. On the 81st of October, 1891 the Bal-
timore & Ohio Railroad Company filed an answer, setting up that it was
a corporation organized under the laws of the state of Maryland, and
that it .acquired by contract made by its lessors with the city of Co-
lumbus the right to the use of said street, and to cross the same at
grade; and that said contract was in full force, and conferred upon it
vested rights, which neither the state nor the city could interfere with
or take away. The petition for removal was filed on the 2d of Novem-
ber, 1891.. It sets forth that the defendant is a citizen of the state of
Maryland and the plaintifi a citizen of the state of Ohio, and that there
is & separable controversy between them which can be fully determined
without the presence of any of the other parties to the suit. It also
sets.{..th the nature of the suit, and the denial of the alleged corpo-
rate duty, obligation, and hablhty of the defendant set out in the pe-
tition filed in said cause. The motion to remand assigns the following
Teasons; |

(1) That this court has no Jurlsdxctlon to hear and determine the
controversy in this action. .

(2) That this is not an action mentloned or described in the act of
congress defining the jurisdiction of the circuit courts of the United
States.. -

(8) That it. is not a suit between the city of Columbus and the de-
fendants, or any of them, but that it is a suit bctween the state of Olno
and these defendants.

(4) That the duty, obhgatmn, and llablhty of the Baltimore & Ohio
Railroad Company, which the plaintiff, prays the court to compel said
defendant to perform, is not distinct and separabe from the duty, obhga;-
tion, and hablhty of the other defendants in this cause.

(5) That the matter in digpute does not exceed, exclusive of mterest
and. costs, the sum and value of $2, OOO ,
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.. Selwyn N. Owen, for relator,
J. H, Collins, for Baltimore & 0. R. Co.

SAGE, J. ‘The objections to the jurisdiction are: First. That the cir-
cuit-court of the United States cannot acquire jurisdiction by removal
from a state court of ap original proceeding in mandamus, such as was
instituted in this cause. The state of Ohio, upon the relation of the
city of Columbus, seeks to compel the defendants to lower their tracks at
the crossing of High street, so as'to place them 12 feet and 3 inches
below their present Jlocation. Second. That the state of Ohio is the
plaintiff, and the real party in interest in the cause. The first objec-
tion is supported by Rosenbaum v. Bauer, 120 U. S. 450, 7 Sup. Ct.
Rep. 638, holding that a circuit court of the United States has no ju-
rlsdlctlon in - mandamus except in aid ‘of & jurisdiction. previously ac-
qulred by ‘that court, and that it-cannot'acquire jurisdiction by removal
from & state court of an orlgmal ‘proceeding to obtain a mandamus against
the ' tredsurer or 'the board 'of #upervisors'of a city to compel them to
take a¢tion, in accordance with the statute of Ohio, to pay the interest
or prmcl‘p?l of bonds issuéd ‘by’ the: city. " The® ‘objection that ‘the state
is the réal’ party in interest, and therefore the case’ is not within the ju-
risdiction of the circuit court, is supported by New Hampshire v. State,
108 U. 8.'78, 2 Sup. Ct. Rep 176; New Jersey v. Babcock, 4 Wash. C.
C. 344;.and Adams v. Bradley,'5 Sawy 217, The obJeemons to the ju-
risdiction of the court on each of the above grounds are well taken, and
will be sustained.’

It is also urged that'there is not'in this case a separable (:Ontroversv
between 'the ‘Baltimore & Ohio’ Railroad Company and the plaintiff.
The proceeding is against the defendants jointly. They all use the
tracks at the crossing of High street, and the prayer is that they be
compelled to lower them &s ‘sStated’ above and to construe¢t a viaduct
which shall accommodate the travel over the street. In' the nature of
the case, the Judgment in the cause must be for or against all the de-
fendant companies. Certdinly no decree could be rendered against the
Baltimore & Ohio Railroad Company without including its lessor, under
whose lease it operates, its trains upon the tracks which cross High
street; and the lessor is a citizen of the stdte 6f Ohio. The fact that the
Baltlmore & Ohio Railroad Company ﬁled a separdte answer does not
make jts controversy a separable one. " Ayres v. Wiswall, 112 U. 8. 187,
5 Sup. Ct. Rep. 90; Railroad Co. v. Ide, 114 U. 8. 52, 5Sup Ct. Rep
785; Pirie v. Tvedt, 115 U. 8, 41, 5 Sup. Ct. Rep 1034 1161; Sloane
v. Andeason, 117 U.s. 275, 6 Sup Ct. Rep. 730." Upon the proposx-
tion that the controversy is not a separable one; Ayres v. Wiswall, cited
above; Railway Co. v. Wilson, 114 U. 8. 60, 5 Sup. Ct. Rep. 738;
Starin v. Chty ofAew York, 115U, S. 248, 6 Sup ‘Ct. Rep. 28; and Safe-
Deposit-Co. v. Huntmgton, 117 U. 8. 280, 6 Sup. Ct. Rep. 733 —are in
point, and’leave no room for doubt that the Baltimore & Ohlo Raﬂroad
Company has no separable controversy in this case.

Counsel for the Baltimore & Ohio Railroad Company, however, con-
tend that the defense that the company-has vested rights which are sought
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to be interfered with or taken away by the proceeding in mandamus raises
a federal question which brings the case within the jurisdiction of this
court. This point was considered in Dey v. Radlway Co., 45 Fed. Rep.
82. There the snit was brought by the state railroad commissioners to
compel a railway company to obey an order made by them in their offi-
cial capacity respecting the transportation of cars. The complainants
were all citizens of Iowa, and the defendants, a Wisconsin corporation.
The case was removed to the circuit court of the United States. It was
urged against the motion to remand that upon the face of the record it
was apparent that there was a federal question involved, which conferred
jurisdiction upon the federal court. The court held that if it were ad-
mitted that the facts pleaded by the defendant company presented a
question arising under the constitution and laws of the United Stdtes,
the inherent nature of the proceeding would not thereby be changed,-
and that, if the subject-matter of the suit was not within the jurisdic--
tion of the circuit court, a defense thereto, based upon the constitution
or laws of the United States, could not confer upon that court the power
to grant the relief sought if that defense were overruled. The court fur-
ther held: that the remedy in such casesis to set up in the state eourt
the defense presenting the federal question, and upon an adverse ruling-
it could .be taken from the court of last resort in the state to the su-.
preme court of the United States, and in that way the administration
of the public laws of the state 'be left to the state tribunals, and the
federal question be finally decided by the highest federal court.' This-
is a clear and foré¢ible statement of the rule, in whlch I entn'ely concur,
and it disposes of the objection. '

- As to the proposition that this suit does not involve in -aniount or
value the sum necessary to.bring it within the jurisdiction of this court,-
the pleadings and the admissions- of counsel upon the hearing of the»
motion make it plain that the objection isnot well founded.. Thechang-
ing of the grade of the tracks, saying nothing of any other cost or ex-"
pense, must necessarily cause an outlay of many times the Jurlsdlctlonal
amount.

:*The mo’aon to remand will be granted, at the costs of the Baltunore
& Ohio Raﬂroad Company. :
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RN - In re Cuase et al.
(Cireutt Oourt, D. Massachusetts. January 11, 1892.) :

Cua'rous Duwms—-CLAssm:cmxou—(}omuon Goar HAIR.

“Tarift Act 1890, Schedule K, par. 877, class 2, imposes a duty of 12 cents per pound
on “Leicester, Cotswold Lincolnshire, down combm%wools, Canada long wools, or
other like combing wools of English blood; and also hair of the camel

- goat, alpaca{ and other like animals, ” Held that, in view of the fact that in for-
mer acts this group has been coustrued tg embrace only combing wools, common
goat bair is not included in it, but belongs in paragraph 604 of the free-list, which
fcov:rsﬂ‘;}mir gi". horses, cattle, and other ammals * % #® not speciany provided
or in this ac

At Law. Petition by L C. Chase & Co. for a review of the decision
of the board of general appralsers as to the classification of common goat
hair. - Reversed.

Jogiah P. Tucker, for petltloners. :

Henry A. Wy'm.an, Asst. U. 8. Atty. .

Com‘, J The SUbJEGt of 1mportat10n in this case was common goat
hair, upon which the collector assessed a duty of 12 cents per pound,
under pmgraph 377, Schedule K, of the tariff act of QOctober 1, 1890,
which is as follows: ;

“Class two, that is to say Leicester, Cotswold Lincolnshlre, down comb-
ing wools, Canada long wools, or otherlike combing wools of English blood,
and usually known by the terms herein used, and also, hair of the camel, goat,
alpaca, and other like animals.”

The petitioners duly protested against this assessment, and claimed
that the merchandise in question came under paragraph 604 of the free-
list, which provides as follows: :

“Hair of horses, cattle, and other ammals * * & pot specially provided
for in this act.”

The board of general appraxsers afﬁrmed the decision of the collector,
and the petitioners now ask the court to review this question, as pro-
vided by section 15 of the act of October 1, 1890.. The grounds upon
which the board based their decision are set forth in the prior case of
Central Vi. R. Co. v. Collector of Burlington, (G. A. 280,) where the same
question arose.

It must be admitted that the question here presented is not free from
difficulty. Paragraph 377 of Schedule K of the tariff act of 1890, un-
der which this importation was classified by the collector, relates to what
is known as the “ combing-wool ” class, embracing those kinds of wool
which are fit for combing; the closing part of the paragraph, however,
has reference to hair, and specifies the “ hair of the camel, goat, alpaca,
and other like animals.” Now, it is admitted that the hair of the camel
and alpaca are fit for combing; and, further, that the hair of certain
kinds of goat, like the Cashmere and -Angora, are adapted for combing
purposes. Shall the words, then, “ hair of the * * * goat,” be taken
literally as if they formed a distinct paragraph, and so held to cover all



